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Access to public information (API) in international instruments 
 
 1. The right to seek and receive information is clearly established as a human 
Right. It has been recognized as such from to the Constitutions of modern democratic 
States the Universal Declaration of Human rights (Article 19).  It has been included in 
all treaties that conform the International Law of Human Rights (Article 19 of the 
International Pact of Civil and Political Rights; Article 13 of the American Convention; 
Article 9 of the Charter of the African Union of Human and People’s Rights; and 
Article 10(d) of the African Charter of  the Youth).    
 
 2. In addition to international instruments, legislation has expanded to promote 
and protect API in different parts of the world.  Mention should be made, in the Anglo-



From the liberty of expression, to the right of citizen, and the guarantee of the 
democratic governing.  

 4. Any review of API as a human right and its evolution in the international 
arena shows the substantive displacement of its focus. Rooted at the beginning in the 
right to “seek and receive information,” in the freedom of expression framework, 
throughout a significant part of the 20



ü will it be necessary to create specialized institutions and distinguish the 
existing ones that deal with the matter as a subsidiary of the freedom of 
expression?  

ü Should Rapporteurs be created exclusively for API and the existence of 
national agencies that autonomously watch over the development of this 
right be promoted, like in the cases of Mexico and that which is proposed 
in Chile?  

ü How can the Conference make a creative contribution by proposing a 
system on international sanctions for States that do not comply with the 
standards of API ? Is this possible in the actual situation of foreign 
relations in our countries?  

The boundaries of API: how public must the accessible information be? 

 9. Another aspect that shall be debated in this Conference has to do with the 
boundaries of API. On the one hand, clarifying that the exceptions and the limits of this 
right should be restrictively interpreted; that is, if there is doubt that the information 
should be generally known, one must give priority to the public interest and the 
contribution of the information to the practices of good, democratic governance. 
Without this principle, all the efforts that are accomplished through the international 
norms or domestic legislation will appear unsuccessful by the ability of the legislators, 
administrators, judges, and lawyers to decrease API in specific cases.   

 10. But we also see the other extreme:  

ü What qualifies as accessible “public information”? Is it only that which is 
in the hands of State institutions? Or is it also the information of the 
“public interest,” even if found under private control?   

ü What happens with international organizations, including those with 
financial character that may lack of policies to access its information and 
maintain proceedings under discretion and secrecy?  

ü And what, –to go further - deals with semi-public or simply private 
institutions, including businesses of economic activity that for the 
services they provide or because the activity they develop fall into the 
sphere of public interest, and should be subject to policies of information 
transparency that open the access to individually owned data and 
documentation? 

 11. There are no international norms that approach these topics in its full extent. 



12.  A debate about API cannot ignore the importance of protecting personal privacy. 
This limit –that is not unique but that in line with democratic perspectives and human 
rights- also is rooted in article 19 of the Universal Declaration of Human Rights. But 
measures must be taken to ensure that the right to privacy and the right to information 
are compatible. Their instrument is known as the Convention for the Protection of 
individuals with regard to Automatic Processing of Personal Data.   The law prohibits 
the transfer or commercialization of information that contains sensitive data that 
concern the privacy of the citizens and their families. It attempts to go further: it may 
prohibit the accumulation of sensitive personal data by the institutions or businesses that 
store them and can surmise a good portion of our private lives. By negotiating with 
them, the destiny of thousands of people that are unaware of how much their lives are 
recorded by the institutions and businesses with which they interact can indeed be 
effected.  

14. Another challenge that this Conference probably will have to  consider, 
reflect upon, and propose is how indispensable it is to make the wide scope of the right 
to information of public interest compatible with the best protection to all information 
that affects the private lives of people, without any distinction, in the modern world. 
Perhaps in this ar



1. Is there a recognized international norm for the right to implementation of 
API?  Where do privacy issues fit in?  Does it extend far enough? 

2. Is there a need for supra-national conventions or treaties to establish new 
norms?  Perhaps new legislation to be promoted? If so, how would they be 
implemented and monitored?   

3. Would these serve to promote a broad right to information or endorse the 
lowest common denominator?   

4. What is necessary to monitor international, regional and national API 
mechanisms and progress toward transparency? 

5. What mechanisms may be brought to bear on those nations that do not 
comply with the international instruments? 

6. What is the role of international institutions to encourage/make conditional 
the furtherance of national API laws, or signing of international treaties? 

7. What would be the role for an international global transparency community, 
who would be in it, how accountable it should be?  and how would it be 
fostered? 
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The Evolution of International Norms 


This article puts forward a theoretical explanation for why norms of 
international behavior change over time. It argues that the mainstream 
neorealist and neoliberal arguments on the static nature of state interests 
are implausible, as the recent empirical work of the growing constructivist 
school has convincingly shown. But the constructivists have not yet pro- 
vided a theoretical basis for understanding why one norm rather than 
another becomes institutionalized, nor has learning theory yet provided 
an adequate explanation. An evolutionary approach that draws its hy- 
potheses from an analogy to 
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"population" of states--changes its characteristics, or evolves, over time. The 
underlying mechanism is the same in both biological and norm evolution: natural 
selection, causing some genes or norms to become more prevalent in a population 
and others to decline in frequency. 

The theory of natural selection says that evolution occurs because of the selective 
survival and reproduction of certain traits within a population (Darwin, 1859). 
Those traits that confer some reproductive advantage will, by definition, be repro- 
duced more often than others. Over time, those traits will come to dominate in a 
population. In more formal terms, selection is "the change in relative frequency in 
genotypes due to differences in the ability of their phenotypes to obtain repre- 
sentation in the next generation" (Wilson, 1975:67). If that population is isolated, 
the changes over time may be great enough that the isolated population will become 
a new species, unable to interbreed with its progenitor. Although it now seems 
self-evident if not tautological, the theory was a brilliant insight at a time when 
genetics was effectively unknown, the fossil record too incomplete to prove that 
populations change over time, and prevailing ideology insisted that all species had 
been separately created. 

Evolution by natural selection is characterized by two traits: it is cumulative; and 
it is nonteleological. Cumulative change means that a long series of very small 
changes may lead to very substantial results. A series of very minor but cumulative 
improvements in the light-sensing capability of a single-celled organism can, given 
enough time, result in the complexity of an eagle's eye. In biology, these cumulative 
changes result in the extraordinarily rich diversity and complexity of life in all its 
species. Evolution has created millions of types of organisms, each seemingly 
designed to fit into the niche it occupies. Nonetheless, the evolutionary process itself 
is entirely nonteleological. Evolution has no end product "in mind." Rather, it 
consists of a series of adaptations to changing environmental conditions. An 
adaptation that is beneficial at one moment may quickly become useless, or even 
harmful, if conditions change. Those millions of "well-designed" species reflect only 
a small fraction of the species that have ever existed. The rest have become extinct 
because their "design" did not fit the prevailing or changing conditions of their 
time. 

Natural selection causes evolution to occur if three conditions are met. First is the 
existence of some type of variation in the characteristics of the members of a 
population. There must be differences to choose among. Second, there must be 
some system of reproduction of these characteristics. Third is the presence of some 
type of competition among the variants such that not all are reproduced with equal 
frequency. In other words, some variants must have some reproductive advantage 
in the population, something that causes them to be reproduced more often than 
others. 

The analogy here is to natural selection, not to evolution. That is, I am not just 
arguing that change occurs in the characteristics of the population of states, but that 
this change is the result of competition among norms that are reproduced at 
different rates and that thus come to have different frequencies in the population 
of states. Norms are subject to forces of natural selection because they meet all the 
criteria necessary for natural selection to occur. Variation is present in the form of 
competing norms. Norms are transmitted-reproduced-from one individual to 
another (in this case from one state to another). Different norms have different levels 
of reproductive advantage, different likelihoods of being transmitted. Given two 
contested norms, one may be more prominent in the norm pool, more compatible 
with other prevailing norms, and/or better suited to the existing environmental 
conditions than the other. If so, that one will become more frequent in the 
population relative to the other. 





tion in this case strongly favored a particular allele over its competitor. For this era, 
when the nature of states was largely shaped by their ability to wage war and resist 
aggression, a selection model at the level of the state may well be appropriate. But 
the analogy no longer holds up. International norm change depends upon changes 
in the percentage of a population of states holding a given norm, not on the 
elimination of the state. Existing states can change the norms they hold. States, 
especially major powers, tend to persist in some recognizably continuous form over 
fairly long periods. In the state system, evolution primarily occurs not by wiping out 
some states and replacing them with others having different characteristics, but by 
supporting nonrandom changes in the behavior of existing states-that is, by 
rewarding the behaviors that express certain norms and penalizing other behaviors, 
but with ~enalt ies that fall short of the ultimate ~enal tv  of extinction. In the era of 
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trading states and prohibitions against interstate aggression, when war among 
major powers is no longer the primary means of international change, this level of 
analvsis is less useful (Rosecrance. 1986: Mueller. 1989). ,

Moreover, neorealism uses the selection principle to explain stasis, not change. 
It implicitly describes natural selection as a mechanism for limiting the amount and 
type of variation that can occur, rather than for bringing about change. In the 
competition in the marketplace, some firms do better than others, in Waltz's words, 
"whether through intelligence, skill, hard work, or dumb luck . . . [and] either their 
competitors emulate them or they fall by the wayside" (1979:77). What is being 
selected is behavior that helps the organism to survive over time-that is, to replicate 
itself temporally. Only a very small set of behaviors will permit the firm, or the state, 
to survive. In the neorealist framework, survival requires maximization of relative 
power, therefore only states that behave as though they are trying to maximize 
power will reproduce themselves over time. Selection pressures are fostered by the 
anarchic, and thus competitive, environment in which states find themselves, as a 
result of which states must behave "as i f '  they were rational if they are to survive. 
Thev "must" have references for wealth and Dower or thev will cease to exist. Those 

I 

that have certain characteristics (such as a concern for relative gains, relatively high 
shares of military and economic power, and the ability to choose strategies that 
maintain or increase those shares) will survive. Others will not. 

If states were simply replaced by other states that were in no way different, no 
change in overall patterns of behavior would occur in the population of states. And 
most change that does occur in the international system takes place within the 
framework of existing states, not by eradicating states. No states disappeared 
(although many were created) when colonialism became unacceptable, nor did 
norm changes associated with the abolition of slavery or the nonuse of nuclear 
weaDons d e ~ e n d  on the death of states that did not share these norms. Evolution 

I I 
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Awide range of social scientists have applied the selection model to the evolution 
of human cultural traits, and it is this model that best applies to the evolution of 
international norms. Scholars such as Donald Cam~bell(1969. 1987) have tried to 
spell out the societal counterparts of variation, selection, and retention that would 
enable sociocultural evolution to occur. Anthropologists and sociologists have 
applied these basic principles to the transmission of human culture (Boyd and ( B o 4 e n a A n t h r o 6 l e s  A n t h r o 3 1  T c  1 . 0 3 7 r g u e h a v e  
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The Evolutionaly Approach to International Norms 

To this point, the argument has attempted to show three things: (1) There is a 
gaping hole in the mainstream neorealist/neoliberal literature concerning how and 
why norms change over time; (2) concepts drawn from population genetics are 
appropriate to use in explaining norm change; and (3) theories of international 
relations that examine selection at the level of the state rather than at the level of 
the norm cannot provide insight into norm change. Now we are ready to develop 
the evolutionary model of norm change. 

Norms, like genes, carry instructions. In organic evolution, the entity being 
instructed is a single biological organism. The evolutionary analogy is broadly 
appropriate for norms operating in any type of social grouping. In the norm 
analogy, the entity being instructed could be an individual, a state, or whatever other 
social grouping is most useful for purposes of analysis. To examine changes in state 
behavior, as we do here, obviously the appropriate entity to consider is the state as 
the "organism" that carries out the behavioral instructions of the norm. 

This provides a framework within which changes over time in the substance of 
internationally held norms can be explained. Norms evolve because they are subject 
to selection. The genetic analogy suggests that, as with any instructional unit subject 
to selection, three factors account for the reproductive success or failure of a 
contested norm: (1) whether a norm becomes prominent enough in the norm pool 
to gain a foothold; (2) how well it interacts with other prevailing norms with which 
it is not in competition, that is, the "normative environment"; and (3) what external 
environmental conditions confront the norm pool. No one of these is sufficient to 
determine the path of a norm's evolution. Each is a necessary but not sufficient 
condition. 

Promimnce. Norm "prominence" is a shorthand way of saying that a new muta- 
tion, no matter how favorable to fitness, is likely to need some help in getting 
established in the norm pool. This is an exact parallel to genetic evolution, where 
"even advantageous mutations are usually lost in the first few.generations because 
of genetic segregation and random variation of offspring" (Lewontin, 1974:27-8). 
The intuition behind this is straightfornard. Reproduction, whether of norms or of 
genes, takes place in a very noisy environment filled with confounding factors. If a 
new mutant is contained in a host organism that never has an opportunity to 
reproduce for reasons unrelated to the mutation, that mutation is gone unless it 
happens to arise again spontaneously elsewhere under more favorable circum- 
stances. A bird born with far better eyesight than its siblings has a clear advantage, 
but one that will be wasted if the bird happens to be eaten by a predator while still 
a helpless infant. The same reasoning applies to cultural mutations as well. The 
most brilliant technological innovation will not diffuse if it is created by an inventor 
who dies without telling anyone of his invention. Individuals living in a police state 
may find it physically impossible to reproduce-that is, spread to others-norms 
about personal freedom. 

Gene "prominence" usually occurs when a subpopulation becomes geographi- 
cally isolated, essentially reducing the size of the gene pool in which new mutants 
must compete. Such may also be the case for norms below the level of the interna- 
tional state system. Societies had far more divergent norms when various regions of 
the world were isolated from one another. But since the subject of interest here is 
norms that are transmitted across state borders, not norms that are held exclusively 
within a given state, we must look for other explanations of how international norms 
gain that critical first toehold. International norm prominence generally occurs 
either because someone is actively promoting the norm, or because the state where 
the mutant norm first arose happens to be particularly conspicuous. 
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Coherence. In the genetic analogy, environment is usually taken to be anything 
external to the organism. But by moving the focus to the level of the individual gene, 
or norm, we see that there is a crucial but often overlooked part of that environment: 
the other genes of the species. Since genes are reproduced down through genera- 
tions, and may exist simultaneously in many members of a species, the relevant 
group of genes is the whole gene pool of the species, not just the genes contained 
in a single organism in which a given copy of a gene happens to find itself. A given 
gene's reproductive success depends heavily on how well it interacts with the rest of 
the gene pool. As Dawkins has put it: 

Genes for making teeth suitable for chewing meat tend to be favoured in a 
"climate"dominated by genes making guts suitable for digesting meat. Conversely, 
genes for making plant-grinding teeth tend to be favoured in a climate dominated 
by genes that make guts suitable for digesting plants. And vice versa in both cases. 
Teams of "meat-eating genes" tend to evolve together, and teams of "plant-eating 
genes" tend to evolve together. (1987:172) 

The normative analogy to such genetic coevolution has to do with the question 
of legitimacy. No norm exists in a vacuum. The social relationships in which states 
are enmeshed depend on a web of shared normative understandings about what 
behavior is acceptable. Any new norm must fit coherently with other existing 
norms-that is, with the rest of the "genotype." A norm's legitimacy depends 
crucially on such coherence, and coherence in turn engenders legitimacy. 

Although legitimacy is widely acknowledged to play a crucial role in shaping 
international behavior, few scholars have successfully probed this particular mine- 
field. Thev often s im~lv assert that standard behaviors become standards of behav- , I ,  

ior over time, without attempting to explain the process by which practices become 
legitimized.13 How does "we've always done it this way" become "this is the way it 
should be"? 

Thomas Franck (1990) has outlined several factors that tend to render a norm 
"legitimate" in the eyes of the affected actors. Franck (1990:24) defines legitimacy 
as: 

a property of a rule or rule-making institution which ( 1 9 9 ( i n s t i t u t i o n  ) T 0  T d � ( d o n e  ) T j � - 0 . 0 s i o n  
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The evolutionary argument is based on a fundamental assumption that 



quires that the same processes take place within as across states. A given state will 
usually contain some degree of normative heterogeneity, providing the variation 
necessary for selection to occur. Horizontal transmission is merely the changing of 
relative frequencies within a state until such point that the state's decision makers 
consistently adhere to the new norm. The complete story of to 
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In complex situations or when dealing with incomplete information, in other 
words, it may be better to do what others do than to try to decide one's own optimal 
strategy, even if you do not understand why the others are doing what they are 
doing, or even if they do not understand why they are doing what they are doing. 
Because complexity and uncertainty characterize so much of the human condition, 
it is certainly 



Transparency:The Evolution of a New Norm 

The necessity of considering the three factors of initial prominence, coherence, and 
environmental conditions simultaneously to explain norm change shows up clearly 
in the case of a new norm of transparency in military activities and capabilities. For 
more than fifty years, two fundamentally opposed ideas have struggled to shape the 
behavior of states in the security area. The long-dominant norm of the sovereign 
right of states to maintain secrecy about all security matters has gradually ceded 
ground to a new norm of transparency, under which states are obligated to provide 
vast quantities of information to other states. Treaty after treaty now requires states 
to report information about their capabilities and activities and often to host 
inspections by other states, allowing others to acquire information not available 
through national technical means or old-fashioned espionage. This represents a 
change of enormous significance, as secretive behavior that was once taken for 
granted has come to be seen as a signal of nefarious intentions. 

The transparency norm illustrates how the three factors outlined above work in 
the evolution of a norm: (1) It became prominent primarily through the deliberate 
efforts of an entrepreneur, the United States; (2) it fits coherently with other 
relatively recent norms, particularly democratization, multilateralism, and the norm 
against the use of weapons of mass destruction; (3) several developments have 
provided a hospitable environment. 

The Entrepreneur. After the onset of the Cold War, the United States faced a 
geostrategic imperative to gain information on the first adversary in many decades 
able to pose a threat to its homeland. The U.S. attitude toward transparency was 
influenced by the very different domestic structures of the two societies. The United 
States confronted the challengtures the demo
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mass destruction was revealed after the Gulf War, states seized on the precedent of 
Great-Power transparency. This led to the successful conclusion of the negotiation 
of the Chemical Weapons Convention, with its extraordinarily intrusive verification 
provisions, and the establishment of the UN Register of Conventional Arms Trans- 
fers, under which most arms importers and exporters voluntarily list their arms 
trade every year. 

Technology has also played a key role. Indeed, some sl 2.143 0 Tdf�-0.0116 Tc 2.41
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the demands of their populations for greater levels of accountability and democracy. 
Environmental conditions may cut both ways. The information revolution will 
reduce the costs of gathering and transmitting information even further, but other 
technologies may make it easier to hide military capabilities and activities. 

The true wild card in evolution is the emergence of new mutations, and there 
may be a new norm on the scene that would directly challenge the norm of 
transparency. To date, transparency in the security field has not encompassed 
economically significant information. As the degree of transparency called for 
grows, the information involved will increasingly have economic value, as illustrated 
by the transparency requirements of the Chemical Weapons Convention. The 
economic value of proprietary commercial information, rather than the military 
value of security information, may be the chief allele in the future competition with 
the norm of transparency. 

Other Examples ofNorm Evolution 

Although the constructivist literature universally avoids explicit theorizing about 
why one norm rather than another comes to dominate, virtually every empirical 
study of the spread of a given norm focuses on the two variables of entrepreneurship 
and coherence, in addition to the environmental conditions already familiar from 
standard international relations theory. For example, the growing literature on the 
emergence of norms constraining the possession and use of weapons of mass 
destruction points both to the "self-conscious efforts on the part of some to foster a 
normative stigma," as one study put it, and to the logical connection with previously 
established norms of the illegitimacy of using "disproportionate" force or attacking 
noncombatants (Price and Tannenwald, 1994). Another study evaluating the new 
norm that allows and sometimes insists on military intervention for humanitarian 
purposes, even when no geopolitical "interests" are at stake, also concentrates on 
the importance of the larger normative environment, particularly multilateralism. 
This study argues that "mutually reinforcing and logically consistent norms appear 
to be harder to attack and to have an advantage in normative contestation that goes 
on in social life" (Finnemore, 1994). In Goldstein's innovative article on the role of 
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International and Regional Mechanisms 
Laura Neuman 
 
United Nations

1. Article 19 of the UN Declaration of Human Rights 
2. Convention Against Corruption includes call for access to information for all 

signatory states 
3. UN Resolutions since 1997  
4. UNDP supports adoption of ATI in member states 
5. Special Rapporteur 
6. Internal UN information policies 

 
European Union

1. Mention of ATI included in Treaty on Europea Union and Fundamental Rights 
2. Research on ATI legislation in member countries 
3. European Transparency Initiative 

 
OECD 

1. Internal Disclosure Policy 
2. Supporting member states through Department of Government-Citizen Relations 

 
Council of Europe 

1. Recommendation Rec (2002)2 “Access to Official Documents” 
2. Ad hoc advisory group, “Group of Specialists on Access to Official Documents” 
3. Working on Convention for Access to Information (legally binding for member 

states) 
4. Internal rules on access to documents 

 
OAS 

1.   Article 19, Universal Declaration of Human Rights 
2.   Article 19, International Covenant on Civil and Political Rights 
3.   Article 13, Inter-American Human Rights Convention 
4.   Articles 4 and 6, Inter-American Democratic Charter 
5.   Declaration at the Special Summit of the Americas, Nuevo Leon (2004) 
6.   General Assembly Res 2252 “Access to Public Information: Strengthening                                           
Democracy”, Santo Domingo (2006) 
7.  General Assembly Res 2121 “Access to Public Information: Strengthening 
Democracy”, Ft. Lauderdale (2005) 
8.   Office of the Special Rapporteur for Freedom of Expression 

 
African Union 

1. Included in Charter on Human and People’s Rights 
2. Part of African Union Convention on Preventing and Combating Corruption 
3. Part of African Youth Charter 

 
Development Banks 



1. Internal policies 
2. Encourage states that receive funding 
3. Provide funding specifically for ATI 
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Do International Human Rights Treaties
Improve Respect for Human Rights?

ERIC NEUMAYER
London School of Economics and Political Science
International Peace Research Institute Oslo, Norway

After the nonbinding Universal Declaration of Human Rights, many global and regional human rights
treaties have been concluded. Critics argue that these are unlikely to have made any actual difference in real-
ity. Others contend that international regimes can improve respect for human rights in state parties, particu-
larly in more democratic countries or countries with a strong civil society devoted to human rights and with
transnational links. The findings suggest that rarely does treaty ratification have unconditional effects on
human rights. Instead, improvement in human rights is typically more likely the more democratic the coun-
try or the more international nongovernmental organizations its citizens participate in. Conversely, in very
autocratic regimes with weak civil society, ratification can be expected to have no effect and is sometimes
even associated with more rights violation.

Keywords: human rights; ratification; democracy; civil society

The institutions of international human rights law deserve our energetic support only to
the extent they contribute meaningfully to protection of rights, or at least promise eventu-
ally to do so.

—Cassel (2001, 121)

Do international human rights treaties make a difference in reality? Does their rati-
fication lead to improved respect for human rights in the country ratifying the treaty’s
provisions? This is the question examined in this article. It starts with a brief overview
of what theory would lead us to expect regarding the effectiveness of international
human rights treaties (or human rights regimes more generally). We start with theories
that would lead us to expect little, moving on to theories that generate more optimistic
predictions toward the potentially beneficial effects of international human rights
regimes. Next, we review the existing empirical studies on this subject. The descrip-
tion of our research design is followed by a presentation and discussion of results and a
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conclusion. In short, we find that a beneficial effect of ratification of human rights trea-
ties is typically conditional on the extent of democracy and the strength of civil society

http://jcr.sagepub.com


Hathaway (2002a, 2002-20) has provided an interesting new theory on the dual role
of human rights treaties that would even suggest that treaty ratification can be associ-
ated with worse performance. She is no representative of (neo)realism, but her theory
is most relevant if the fundamental assumptions of realism hold true, particularly the
lack of interest by powerful countries in combination with the comparatively weak
monitoring and enforcement mechanisms. Noting that treaty ratification plays an “ex-
pressive role” as well, communicating to the outside world that the country is commit-
ted to human rights, she argues that treaty ratification can deflect internal or external
pressure for real change. In combination with the poor monitoring and enforcement
mechanisms of international human rights treaties, countries with poor performance
can not only get away with continued human rights violations but may at times even
step up violations in the belief that the nominal gesture of treaty ratification will shield
them somewhat from pressure. In this view, human rights treaty ratification can even
lead to worse human rights records.

Compared to (neo)realism, an institutionalist perspective stresses more the bene-
ficial effects of international regimes, helping countries to reap the mutual, often long-
term benefits of cooperation. Regimes in this perspective offer a way out of the pris-
oner’s dilemma in order to achieve the Pareto optimum, which is unavailable if
countries always seize their short-term selfish own interest. It is unclear, however,
whether an institutionalist perspective would lead one to expect much more of inter-
national human rights regimes than a neorealist perspective. This is because, as
mentioned already, it is somewhat questionable whether there are substantial mutual
benefits from greater respect for human rights across countries (Krasner 1993). Given
that a country’s citizens often reside in many foreign countries, a country with high
human rights standards might be concerned about the fate of its own citizens abroad
and therefore benefit from an effective international human rights regime. The same is
true for people from the same ethnic or religious group residing in foreign countries
(Goldsmith and Posner 2005). However, countries with low standards are not likely to
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punished. Applying game theory to analyze the consequences of the requirements of
self-enforceability and renegotiation-proofness on multilateral cooperation, econo-
mists have come to pessimistic conclusions (see Neumayer 2001 for details): a self-
enforcing and renegotiation-proof international treaty will either consist of only a
small subset of countries or, if many countries are parties to the treaty, then the gains
from cooperation relative to the noncooperative equilibrium are very small. In other
words, cooperation is either narrow (instead of wide) or shallow (instead of deep).
International relations theorists Downs, Rocke, and Barsoom (1996) provide very
similar arguments. An institutionalist perspective would therefore not generate
optimistic expectations regarding the effects of international human rights regimes.

From a regime theory perspective, which can be understood as a refinement of
institutionalism, international treaties create binding obligations on the ratifying par-
ties, which countries aspire to honor. Parties to international treaties generally aspire to
comply in the spirit of pacta sunt servanda (agreements are to be kept and honored),
where “compliance is the normal organizational presumption” (Chayes and Chayes
1993, 179). Otherwise, states would not engage in the often painstakingly long negoti-
ations to hammer out all the details of such treaties. The regime’s norms are particu-
larly likely to change regime parties’behavior if they are widely regarded as the result
of a fair and legitimate process and if they concur with widely shared substantive
notions of justice since this bolsters peer pressure to comply with the norms—see
Franck (1995), who suggests that international human rights treaties generally fare
well on this account. However, treaty norms are often understood to represent long-
term desirable goals. Not surprisingly, then, norms are set above a level that many par-
ticipating countries can or want to comply with immediately or within the foreseeable
future. Furthermore, Mitchell (1996, 25) and Chayes and Chayes (1993, 176) point
out that full compliance is neither a necessary nor a sufficient condition for the effec-
tiveness of an international regime. Instead, what matters is that overall compliance is
at an acceptable level. These high standards often perform the function of setting tar-
gets to which parties are supposed to move toward over time, and compliance prob-
lems are not so much the consequence of deliberate noncompliance but are due to a
lack of compliance capacity (Chayes and Chayes 1993, 1995). As Levy, Keohane, and
Haas (1993, 404) observe, high regime standards serve many functions, such as gener-
ating political concern in low-standard countries and setting normative goals for them,
communicating the intensity of preferences among regime members, and legitimating
technical aid or outright transfer payments to improve the capacity to comply with the
norms that might otherwise be denounced as bribes or blackmail. In this “managerial
model” of international regimes, the fact that sanctions against human rights offenders
are rarely used is not a problem since it is not sanctions but assistance for tackling
insufficient compliance capacity that matters. Noncompliance is not an enforcement
but a management problem.

Regime theory would lead to expectations concerning the effect of international
human rights treaties that are optimistic, but only rather cautiously so. This is because
such treaties do not fit as well into the theory as international treaties in other areas. As
Chayes and Chayes (1993, 197) themselves point out, international human rights trea-
ties are “an extreme case of time lag between undertaking and performance.” Fur-
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thermore, contrary to the general presumption that noncompliance is not intentional,
it is admitted that with respect to international human rights treaties, countries some-
times become state parties without any intention of compliance, perhaps “to appease
a domestic or international constitutency” (Chayes and Chayes 1993, 187). In such
cases, pressure exerted by NGOs can be important (Chayes and Chayes 1995, chap.
11), which provides a link to the theory of transnational human rights advocacy net-
works discussed below. Last, international human rights treaties do not offer much in
terms of assistance for tackling insufficient compliance capacity. One possible reason
could be that state parties might not consider noncompliance with human rights treaty
norms as caused by insufficient compliance capacity. After all, one could argue that no
capacity problems hinder any state from refraining to engage in human rights viola-
tions. However, such a view does not take into account that human rights violations are
often undertaken by lower tier governmental officials (police, military, and other secu-
rity forces) whose behavior is not necessarily fully under the control of the central gov-
ernment. Educating and training these officials in human rights issues and changing
their incentive structures as well as investigating and prosecuting continued rights
violations might well be constrained by limited capacity.

Contrary to the theories looked at so far, which almost exclusively only deal with
states as unitary actors and state-to-state behavior in the international arena, the next
three theories place much emphasis on the interaction between states and domestic
groups. The transnational legal process model addresses the process through which
state actors internalize norms codified in international treaties (Koh 1996, 1998). Such
internalization is regarded as the final phase of a three-step process of interaction,
interpretation, and internalization. Some transnational actors such as diplomats,
NGOs, and individual “transnational norm entrepreneurs” who form a kind of “epi-
stemic human rights community” initiate an interaction (or series of interactions),
which might lead to the negotiation of an international human rights treaty. The final
treaty text to be concluded represents the common interpretation of norms, agreed on
by state parties after a series of interactions at various drafting stages. Regular follow-
on meetings provide opportunities for further interactions and interpretations, which
gradually leads noncomplying state parties to be persuaded of the validity of the norms
and therefore to accept and internalize them. The broader the group of actors involved
at the various stages of interactions, the more likely internalization is to follow. This
calls for the inclusion of intergovernmental organizations, NGOs, private individuals,
and perhaps even business groups. Of course, as Koh (1998, 1399) admits, the process
does not always work well and sometimes fails spectacularly in certain countries, but
norm violation by a few does not prevent norm obedience by most states. A change in
preferences is of course in conflict with (neo)realist theories built around the assump-
tion of a given set of preferences, but constructivist approaches allow for preference
change, noting that “the international system can change what states want” and can
change “state action, not by constraining states with a given set of preferences from
acting, but by changing their preferences” (Finnemore 1996, 5f.). Related is Goodman
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social pressures for state actors to conform with treaty norms. Such often implicit pres-
sures exist in the form of social-psychological benefits of conformity such as the “cog-
nitive comfort” of satisfying social expectations and of being accepted and valued as
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violations, the network starts putting the regime under pressure via disseminating
information, shaming the offending regime, and mobilizing international public opin-
ion against it, as well as persuading strong states to target the country with open criti-
cism as well as diplomatic, aid, trade, and other policy measures. The offending gov-
ernment reacts with denial, denouncing the universality of the human rights invoked
and rejecting criticism as interference with its sovereignty. At this critical stage, it is
important that the pressure on the offending country is maintained and international
human rights regimes help in justifying the universal applicability of human rights.
Few governments are willing to accept a positioning of their country as a rogue state.
Under sustained pressure, they engage in tactical concessions in the hope of diffusing
the criticism, often in the form of releasing some political prisoners, lifting some of the
worst restrictions of civil liberties, and withdrawing some of the worst violations of
human rights. A further possible concession could be the ratification of human rights
treaties. The regime often underestimates that these concessions help mobilizing and
strengthening domestic groups, which, under the protection and with the help of trans-
national networks, push for further improvements in human rights. The domestic
groups ally with the transnational networks to exert pressure on the government “from
below” and “from above.” Pressure by powerful countries can be helpful if applied
consistently and with a long-term commitment. Having undertaken tactical conces-
sions, governments can no longer deny the validity of human rights in principle. They
slowly lose control over the process they have initiated. Their leaders’ rhetorical
embrace of human rights is used by domestic and foreign groups against them in their
call for the actual realization of human rights. A process of “controlled liberalization”
takes place, during which the old regime is often split between a reformist and reac-
tionary faction. Crushing the domestic opposition is often no longer an option unless
the country is powerful enough to weather the adverse consequences for the govern-
ment (e.g., the Tiananmen Square massacre in China). The reformist faction therefore
often gains the upper hand, with the consequence that further reforms become more
likely. If the mounting pressure is sufficiently strong, then human rights improvements
stop being ad hoc and at the total discretion of the regime and start becoming institu-
tionalized via legal or even constitutional changes. At this stage, human rights acquire
prescriptive status, and governments stop dismissing human rights complaints as
interference in internal affairs. In the final phase, governmental behavior becomes
consistent with the human rights norms either because the government has sufficiently
reformed or has stepped down and is being succeeded by a former opposition group,
which is committed to human rights–consistent behavior. Human rights violations can
still happen at this stage, but they are no longer officially pursued by governmental
officials, and its perpetrators are likely to become the subject of state prosecution.

What are the implications of this theory for the likely effect of human rights treaty
ratification on human rights performance? Risse, Ropp, and Sikkink (1999, 29) ex-
plicitly regard ratification as a manifestation of the phase of prescriptive status. If this
is the case, then a positive association between ratification and improvements in
human rights is likely, not least because the process of rights improvement is already
well under way. It also means that ratification is more a manifestation of human rights
improvement rather than a cause of it. However, as already mentioned, ratification can
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also form part of the tactical concessions. If so, then ratification can be more causally
instrumental in bringing about human rights improvement if the increased attention,
monitoring, and reporting, together with the formal acceptance of the validity of
human rights by the government, allow the transnational networks in alliance with
domestic groups to step up the pressure on human rights–violating countries. Risse
(2002, 45) concludes from qualitative studies of human rights change in eleven coun-
tries that in all cases, ratification of international human rights treaties preceded re-
spect for human rights.

Table 1 provides a summary of theoretical expectations on whether international
human rights treaties improve respect for human rights. Neither (neo)realist nor in-
stitutionalist perspectives would lead one to expect much of international human
rights treaties. Indeed, such treaties might even lead to a worsening of human rights
performance. Regime theory leads to more optimistic conclusions, but only rather
cautiously so, as explained above. The transnational legal process model provides an
optimistic outlook, as do the remaining two theories. However, in the liberal theory,
the effect of treaty ratification is likely to be contingent on the extent to which the
domestic political regime is democratic, whereas in the theory of transnational human
rights advocacy networks, the effect is contingent on the existence of a vibrant human
rights civil society with strong international links.

REVIEW OF EXISTING STUDIES

To my knowledge, only three studies have tried to quantitatively assess whether rat-
ification of human rights treaties makes a difference in reality. Keith (1999) analyzes
whether ratification of the International Covenant on Civil and Political Rights
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fication with periods of various length after ratification, she finds no statistically sig-
nificant differences. Third, in multivariate ordinary least squares (OLS) analysis with
control variables, including the lagged dependent variable, she also fails to find any
statistically significant influence of ICCPR ratification on either measure of human
rights.

Hathaway’s (2002a) study is much more comprehensive than that of Keith (1999).
looking at a wide range of human rights treaties (see also Hathaway 2003). To start
with, she uses a magnitude score of genocide/politicide as a measure of group integrity
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2. There is a limited amount of imprisonment for non-violent political activity. However,
few are affected, torture and beatings are exceptional. . . . Political murder is rare.

3. There is extensive political imprisonment, or a recent history of such imprisonment. Ex-
ecution or other political murders and brutality may be common. Unlimited detention,
with or without trial, for political views is accepted. . . .

4. The practices of Level 3 are expanded to larger numbers. Murders, disappearances, and
torture are a common part of life. . . . In spite of its generality, on this level violence af-
fects primarily those who interest themselves in politics or ideas.

5. The violence of Level 4 has been extended to the whole population. . . . The leaders of
these societies place no limits on the means or thoroughness with which they pursue per-
sonal or ideological goals.
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ble to isolate the personal integrity rights from the civil liberties aspect. One should
keep in mind, however, that there are fourteen other criteria closely related to civil lib-
erties. The Freedom House measure is therefore predominantly a measure of civil
rights, not of personal integrity rights.

METHOD

We estimate variants of the following model:

y x a uit it t i it� � � � ��� � � ( ).

Time is indicated by t and countries by i, y is a measure of human rights violation,
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effect OLS with country dummies, but second also a standard ordered probit estimator
without fixed effects.

A potential statistical problem is measurement error in the dependent variable. If it
is merely random, then the only consequence is to raise standard errors and lower the
precision of estimations. More problematic is measurement error that is systematically
related to the treaty ratification variables. Goodman and Jinks (2003) argue that coun-
tries that have ratified a human rights treaty might be under increased scrutiny, provid-
ing greater access to information than nonratifying countries. If this is the case, then
the reported human rights record can deteriorate after ratification, even though the
actual human rights performance has not changed. On the other hand, Hathaway
(2002a, 2000) infers from her readings of U.S. State Department reports that countries
seem to receive lighter treatment in the year of and immediately following ratification,
which would point in the opposite direction. In either case, the coefficient of the ratifi-
cation variable and, to some extent, the coefficients of other variables as well will be
biased. We will deal with this problem in the sensitivity analysis by dropping obser-
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� The First Optional Protocol to the ICCPR: opening date and entry into force as ICCPR;
104 state parties as of November 24, 2004. Ratification of this optional protocol implies
that state parties succumb to additional monitoring provisions. In particular, state parties
recognize the authority of the Human Rights Committee established by the ICCPR to
receive and consider complaints from individuals of signatory states concerning human
rights abuse. The Human Rights Committee does not have any enforcement power, how-
ever, and relies on state parties’ willingness to comply with its recommendations.

� Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment (CAT): opened for signature and ratification December 10, 1984; entry into
force June 26, 1987; 139 state parties as of November 24, 2004. Being more detailed and
specified in its requirements than the ICCPR, it bans torture under all circumstances.
State parties can prosecute foreign offenders even if the offence took place outside its
jurisdiction if the victim is a national of the state or if it holds the offender under its juris-
diction and does not extradite the suspect (article 5), which Hawkins (2004) hails as a
major breakthrough for universal jurisdiction in cases of gross human rights violations.

� Articles 21 and 22 of the Convention against Torture: while not representing an optional
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part, the American human rights regime is considered weaker (Forsythe 2000; Rehman
2003).

� Inter-American Convention to Prevent and Punish Torture: opened for signature and rati-
fication December 9, 1986; entry into force February 28, 1987; sixteen state parties as of
end 2003.

� African Charter on Human and People’s Rights: opened for signature and ratification
June 27, 1981; entry into force October 21, 1986; fifty-one state parties. Covers both per-
sonal integrity and civil rights. Many rights are subject to “claw-back” provisions giving
state parties the possibility to restrict the enjoyment of rights by domestic law (Rehman
2003). Establishes an advisory African Human Rights Commission. An African Court on
Human and People’s Rights was enacted in 1998 and entered into force January 25, 2004.
Generally considered to be the weakest of the three regional human rights regimes
(Forsythe 2000; Rehman 2003).

Data are taken from http://www.unhchr.ch for the universal treaties and from http://
conventions.coe.int, http://www.oas.org, and http://africaninstitute.org for the re-
gional treaties. It is clear that the fit between the coverage of these treaties and our
dependent variables is not perfect. For example, the Torture Convention refers to tor-
ture only, but our measure of personal integrity rights covers other aspects such as
political murder and disappearances. On one hand, this misfit is a disadvantage as it
amounts to a kind of measurement error in the dependent variable, which renders the
estimated coefficients less precise. On the other hand, the broader coverage of our
dependent variables can also be of advantage, considering strategic behavior on the
part of governments that might substitute one form of human rights abuse with another
one, such that the overall performance does not actually improve. Goodman and Jinks
(2003, 174) provide the example of Latin America in the late 1970s and early 1980s,
when torture, political imprisonment, and unfair trials receded but were replaced with
making unwanted people “disappear” without a trace.

Our choice of other explanatory variables is inspired by major prior studies analyz-
ing the determinants of human rights performance, which have not addressed human
rights treaty ratification, however. In particular, we draw on Zanger (2000) and Poe,
Tate, and Keith (1999). Variables include a measure of the extent of external and inter-
nal armed conflict (Gleditsch et al. 2002), the Polity measure of political democracy
(Marshall, Jaggers, and Gurr 2003), per capita income as a measure of economic
development, population size (both in logged form with data from World Bank 2003),
and the number of international NGOs with domestic participation, which we will in-
terpret as a measure of civil society strength (taken from Wiik 2002, who uses the
Yearbook of International Organizations as the source6). These variables also overlap
to a large extent with the ones used by Keith (1999), Hathaway (2002a), and Hafner-
Burton and Tsutsui (2005), but note that we normalize the international NGO partici-
pation variable by domestic population size to account for size differences across
countries. Ideally, one would like to include only NGOs that have a human rights mis-
sion. Unfortunately, no comprehensive data for a large number of countries and years
are available. Fortunately, however, Tsutsui and Wotipka (2004, 612), in their analysis
of data from 1978, 1988, and 1998 for seventy-seven countries, find that general inter-
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national NGO participation is associated with participation in international human
rights NGOs and “is a key factor in drawing citizens into human rights activism.” We
therefore feel justified in using general NGO participation as a proxy variable for par-
ticipation in human rights NGOs, but note that our estimates are likely to suffer from
measurement error. This is exacerbated by the fact that we can only measure the num-
ber of NGOs, having to ignore issues of size, membership, organization, staffing,
funding, and so on for lack of data. Despite measurement error, this is an important
variable as both the transnational legal process model and the theory of transnational
human rights advocacy networks emphasize the important role of NGOs, as do Chayes
and Chayes (1995, chap. 11). Originally, to test the theoretical expectations more
directly, we also include an interaction effect between democracy and ratification and
between civil society strength and ratification. This provides a direct test of liberal the-
ory and the theory of transnational human rights advocacy networks, which argue that
the effect of ratification is contingent on the type of political regime and the strength of
transnational links of domestic civil society, respectively.

Another potential control variable, albeit a highly contestable one, is the lagged
dependent variable. Some argue for its inclusion partly on statistical grounds as it typi-
cally mitigates to a very large extent any problems with autocorrelation in the data.
Theoretically, the lagged dependent variable should be included if human rights per-
formance in one year truly affects human rights performance in the next year. This
could be justified if, for example, there is reason to presume that a history of applying
torture makes governmental officials accustomed or habituated to the application of
torture. In such cases, even if torture were to become formally prohibited by the ruling
political authorities, this might not effect a change in actual behavior by lower tier gov-
ernmental officials or might effect a change only with substantial delay. Against the
inclusion of a lagged dependent variable speaks that it typically absorbs an enormous
amount of variation in the dependent variable, leaving little for the remaining inde-
pendent variables to explain as well as sometimes leaving coefficients with the wrong
(i.e., theoretically unexpected) sign (Achen 2000). In line with the existing studies, we
will include a lagged dependent variable in our models to be estimated. Note that this
can lead to some so-called Nickell (1981) bias in the estimations, which for large N
becomes smaller as T increases, however. Dropping the lagged dependent variable
from the models leads to generally similar results on our other explanatory variables,
which suggests that our main conclusions are not much affected by the Nickell bias.
Also note that the fixed-effects results for the regional human rights treaties can be
inconsistent since N, the number of countries in the sample, is sometimes small,
whereas the fixed-effects estimator is consistent for fixed T under the assumption that
N is very large.

RESULTS

In the following tables, we start with fixed-effects regression, followed by ordered
probit regression without fixed effects, as explained above. We first look at universal
human rights treaties, followed by regional ones. We start with the effect of Torture
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Convention ratification on personal integrity rights, for which results are reported in
Table 2. We find that the ratification variable, democracy, and its interaction term are
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Looking at the Optional Protocol to the ICCPR suggests that the results are very
similar to the ones for the ICCPR itself. In fixed-effects analysis, the main difference is
that democracies are associated with fewer human rights violations, whether or not
they have ratified the Optional Protocol (column 7). In ordered probit analysis, the
individual ratification component and its interaction with democracy marginally lose
statistical significance (column 8).

In Table 3, we look at civil rights. In fixed-effects estimation, ratification of the
ICCPR has no impact on civil rights, neither unconditionally nor conditionally.
Democracy and per capita income are associated with less rights violation, whereas
the opposite is the case for civil war (column 1). In ordered probit estimation, we find
conditional ratification effects similar to the ones we found for personal integrity
rights (column 2). Specifically, ratification in pure autocracies with no civil society is
associated with more rights violation. Ratification becomes more beneficial the more
democratic the country and the stronger its civil society, which has a beneficial effect
on human rights also in nonratifying countries. Looking at the Optional Protocol to the
ICCPR, we find in fixed-effects estimation major differences to the corresponding
results for the ICCPR itself (column 3). To start with, ratification of the Optional Pro-
tocol has a beneficial effect on human rights. However, this effect tapers off the more
democratic the country becomes. In other words, contrary to the pattern observed so
far, this result would suggest that ratification is particularly beneficial in less demo-
cratic regimes! Note, however, that it is predominantly countries with a high democ-
racy score that have ratified not only the ICCPR but also its Optional Protocol. Also,
comparing the size of the coefficient of the individual democracy component with the
one of the interaction term suggests that an increase in democracy always has a net
beneficial effect on human rights. We also find that greater civil society strength is
associated with fewer rights violation, whether or not the country has ratified the
Optional Protocol. In ordered probit analysis, civil society strength also has a benefi-
cial effect on human rights in nonratifying countries, but the effect becomes stronger
still in countries that have ratified the Optional Protocol due to the significant in-
teraction term (column 4). The conditional effect of ratification in interaction with
democracy does not uphold in ordered probit estimation.

In Table 4, we analyze the effect of the European Convention for the Protection of
Human Rights (ECHR) and the European Convention for the Prevention of Torture.
Note that in these regressions, the external conflict variable was dropped from the esti-
mations since none of the European countries experienced an armed external conflict

http://jcr.sagepub.com
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to be treated with some caution as it does not uphold in ordered probit analysis. Such
analysis suggests instead that treaty ratification is the more beneficial the more demo-
cratic the country (column 2). For civil rights, neither fixed-effects nor ordered probit
analyses find any statistically significant effect of treaty ratification, neither uncondi-
tionally nor conditionally (columns 3 and 4).

SENSITIVITY ANALYSIS

In sensitivity analysis, we replaced the personal integrity rights measure based on
Amnesty International reports with that based on U.S. State Department reports.
Results were generally consistent, but civil society strength has much less impact on
human rights, both unconditionally and in interaction with treaty ratification, if mea-
sured with these data. The reason is not quite clear. Restricting sample sizes to be the
same showed that the difference in result is not simply caused by differences in sample
size. Instead, it seems to be the coding itself that matters. We leave closer investigation
of this matter to future research. Lagging the independent variables by one year to mit-
igate potential simultaneity bias did not affect results much and might misspecify the
model if the effects are contemporaneous. To deal with sample selection bias in the
Amnesty International personal integrity rights measure, we employed a Heckman
(1979) sample selection model. For such a model, it is very useful to have a variable
that affects the stage, in which countries are selected into the sample, but not the stage
with the actual estimations on the dependent variable. In addition to the control vari-
ables (without the country fixed effects, the ratification variables, and the interaction
terms and, of course, without the lagged dependent variable), we included the year of
independence and the colonial status of countries. The idea is that newly independent
countries receive greater attention with respect to their human rights record as do for-
mer colonies, whereas neither of the two variables should have a direct impact on
human rights contingent on the presence of the other control variables. Results from
the Heckman model were very consistent with the fixed-effects results, suggesting that
sample selection bias is not a major problem for our estimations. Last, we dropped
observations in the year of and the two years immediately following ratification to deal
with the potential measurement error discussed in the methodology. However, results
were little affected.

The ICCPR contains a very interesting provision, allowing state parties to take
measures derogating from their obligations (even though not all obligations can be
derogated from). Its article 4.1 states, “In time of public emergency which threatens
the life of the nation and the existence of which is officially proclaimed, the States Par-
ties to the present Covenant may take measures derogating from their obligations
under the present Covenant to the extent strictly required by the exigencies of the situa-
tion.” In further analysis, we included a dummy variable, which is set to 1 for times in
which state parties have declared a derogation from their obligations in the relevant
estimations. The nonreported results suggest that when states declare a derogation,
they mean business: for both personal integrity rights and civil rights, periods of dero-
gation are unconditionally associated with an increase in human rights violations. That
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countries intent on violating some human rights during specified periods bother to
derogate from the ICCPR obligations that they are otherwise bound, to provide some
indirect evidence that human rights treaty ratification matters. However, no evidence
for statistically significant interaction terms of derogation with either democracy or
civil society strength was found.

DISCUSSION AND CONCLUSION

Do international human rights treaties improve respect for human rights? Our
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The United Nations Convention Against Corruption represents the first bind-
ing global agreement on corruption. It has elevated anticorruption action to
the international stage. This article sets the context for the Convention by con-
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The earliest action against the international dimensions of corruption was
when the United States (US) outlawed transnational bribery in 1977.3 At the
time, the US urged the United Nations Economic and Social Council to con-
sider an international convention, but due to North–South divisions, the talks
were abandoned in 1981.4 This article explores what changed in the interven-
ing two decades and whether the UNCAC represents a global achievement in
the fight against corruption. 

There is an increasing awareness that corruption causes enormous harm
and respects no borders. It impoverishes national economies, threatens demo-
cratic institutions, undermines the rule of law, and facilitates other threats to
human security such as organized crime and terrorism.5 The UNCAC arose
in the context of this heightened consciousness of corruption as a problem of
transnational significance. The existing multilateral anticorruption initiatives
not only indicated key areas of concern, but also helped build the necessary
consensus to commence negotiations on an international instrument. Moreo-
ver, the fact that the Convention was being negotiated under the auspices of
the United Nations – the most representative international organization with
191 member states – meant that it was going to be truly global. The question
is whether the UNCAC has fulfilled the world’s weighty expectations. 

This article takes two approaches to this question. First, it takes a polit-
ical science approach that looks at the negotiating process, the strategic
positions of different countries, and how this impacted on the outcomes.
Second, it analyzes specific aspects of the Convention from a legal perspec-
tive to assess whether or not the UNCAC really has ‘teeth’.6 To put the
UNCAC in context, Part I surveys the major multilateral initiatives against
corruption. Part II then examines the four areas of the UNCAC that gener-
ated that most controversy during the negotiations: asset recoveruG nC rel-v
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Argentina – was adopted.20 However, the pace has im

http://www.oas.org/juridico/english/followup.htm
http://www.oas.org/juridico/english/mec_sched_2005.htm
http://www.oecd.org/about/0,2337
http://www.oecd.org/about/0,2337
http://www.oecd.org/dataoecd/59/13/1898632.pdf
http://www.oas.org/juridico/english/followup.htm
http://www.oas.org/juridico/english/mec_sched_2005.htm
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Practices Act (FCPA) in 1977.28 The US private sector felt that it was at a
trade disadvantage due to this legislation and was pressing the US govern-
ment to level the playing field.29 Consequently, the US used the forum of the

http://www.oecd.org/document/46/0,2340
http://www.oecd.org/document/46/0,2340
http://www.oecd.org/document/46/0,2340
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and other legal persons.36 Sanctions must be ‘effective, proportionate and dis-
suasive’ and of sufficient gravity to trigger the application of domestic laws on
mutual legal assistance and extradition.37 There are provisions on seizure and
forfeiture of proceeds, but not their return.38 

Unlike the OAS Convention, the implementation of the OECD Convention
is monitored by an apparently rigorous system. The terms of the Convention
are vague, simply stating that the OECD Working Group is to be the frame-
work for ‘a programme of systematic follow-up to monitor and promote the
full implementation of this Convention.’39 The OECD Working Group has
therefore been free to develop a peer review system, drawing on experiences
gained through OECD accession procedures, UN human rights audits, and
the mutual evaluation procedures of the OECD’s Financial Action Task
Force.40 A team of experts from two countries monitors implementation of
the OECD Convention in essentially two phases. Phase 1 evaluates whether
the country has implemented the Convention in its national laws based on
answers to questionnaires and the submission of legal materials.41 The reports
of phase 1 are published on the internet after discussion between the experts
and the country under review and a hearing by the OECD Working Group.42

In ‘phase 1 bis’, the team evaluates the adaptation of laws based on the
critique made in phase 1, and the phase 1 reports are accordingly supple-
mented.43 Phase 2 concentrates on the enforcement of the implementing
legislation in practice by examining the structures in place for dealing with for-
eign bribery cases, the level of resources deployed, and personnel training.44

The team uses questionnaires and conducts an on-site visit. Civil society
groups are permitted to provide information or opinions, but the nature of
their involvement is subject to consultation with the country being examined.45 

The OECD Convention’s two-stage monitoring process has had mixed

http://www.oecd.org/document/21/0,2340
http://www.oecd.org/document/21/0,2340


198 Journal of International Economic Law (JIEL) 8(1) 

late 2002 and to date 10 countries have been reviewed instead of the 14–16
originally planned.47 Transparency International (TI) suggests that this slow
start is a result of inadequate funding; additional funding has been provided
for 2003–2004, but only partial funding is in place for the following years.48

In addition, a survey by Control Risks Group of companies in the US and
Europe found that only 56 percent of British companies, 38 percent of German
companies and 30 percent of Dutch companies were familiar with the OECD
Convention.49 Moreover, the new domestic laws based on the OECD Con-
vention have not resulted in a single conviction.50 In the case of the United
Kingdom (UK), although it has introduced legislation in compliance with the
OECD Convention and has even updated it under the Anti-Terrorism Act of
2001, there have been no prosecutions for corruption.51 This is unlikely to be
due to an absence of corrupt activity; a TI opinion poll found 52 percent of
people thought UK businesses may still be affected by corruption.52 The
OECD Convention demonstrates the challenges of reducing corruption in
practice. Despite its focused scope, widespread ratification, and well-
developed monitoring system, it is yet to produce significant changes on the
ground. 

C. Council of Europe’s Criminal Law Convention on Corruption 
and Civil Law Convention on Corruption 

The Council of Europe (COE) has actively developed two significant anti-
corruption instruments that are also open to adoption by non-European
countries. The COE is Europe’s oldest political organization, founded in
1949, and groups together 45 countries, including 21 countries from Central
and Eastern Europe. Its original aim was to defend human rights, parlia-
mentary democracy and the rule of law, but since the fall of the Berlin Wall,
it has started ‘acting as a political anchor and human rights watchdog for
Europe’s post-communist democracies’ by assisting the countries of central
and eastern Europe in carrying out and consolidating political, legal and
constitutional reform in parallel with economic reform.53 Its anticorruption

47 Ibid. 
48 Transparency International, ‘Overcoming Obstacles to Enforcement of the OECD Convention on

Combating Bribery of Foreign Public Officials’, Report on Paris Meeting of 2–3 October 2003, at 3.
Transparency International is an international non-governmental organization devoted to combating
corruption. It is made up of a coalition of representatives from civil society, business, and government. 

49 ‘Laws Fail to Halt International Business Bribery’, USAID Democracy and Governance Anti-Corruption
News, 23 August 2003, available at http://www

http://www.usaid.gov/our_work/democracy_and_governance/technical_areas/anti-corruption/news/403_2.html
http://www.coe.int/T/e/Com/about_coe/
http://www.usaid.gov/our_work/democracy_and_governance/technical_areas/anti-corruption/news/403_2.html
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conventions reflect this impulse through their active monitoring and evalua-
tion mechanisms. 

The Criminal Law Convention on Corruption (COE Criminal Convention)
was adopted in 1999 and is open for ratification by non-European countries
that participated in its drafting.54 It entered into force in 2002 and currently
has 30 ratifications.55 It has a broad scope because it applies to public and pri-
vate sectors as well as transnational cases involving bribery of foreign public
officials, members of foreign public assemblies, officials of international orga-
nizations, and judges and officials of international courts.56 However, the
range of conduct that states are required to criminalize is fairly narrow; the
majority of offences are limited to active and passive bribery.57 Trading in
influence and laundering the proceeds of crime are also covered, but extor-
tion, embezzlement, nepotism and insider trading are not.58 The Convention
does provide for some support mechanisms such as requiring states parties to
protect informants and to have specialized authorities dedicated to the fight
against corruption.59 The tracing, seizure and freezing of property is provided
for, but the text is phrased in terms of ‘facilitating’ such actions and does not
deal with the return of assets.60 Mutual legal assistance may be refused if it
undermines the ‘fundamental interests, national sovereignty, national security
or ordre public’ of the requested state.61 

The Civil Law Convention on Corruption (COE Civil Convention) was
adopted in 1999 and entered into force in 2003.62 It currently has 21 ratifica-
tions and non-European countries may join.63 It represents the first attempt
to define common international rules for civil litigation in corruption cases.64

It requires states parties to provide in their internal law for ‘effective remedies
for persons who have suffered damage as a result of acts of corruption, to
enable them to defend their rights and interests, including the possibility of

54 Council of Europe Criminal Law Convention on Corruption (COE Criminal Convention), done at
Strasbourg, 27 January 1999, (entered into force 1 July 2002), E.T.S. 173, available at http://
conventions.coe.int/Treaty/EN/Treaties/Html/173.htm. Other states can also join by accession after
entry into force subject to the consent of all the contracting states which sit in the COE’s Council of
Ministers. 

55 COE, ‘Treaty Office’, http://conventions.coe.int/Treaty/EN/CadreListeTraites.htm (visited 1 October
2004). 

56 Articles 5, 6, 9 and 11 of the COE Criminal Convention. 
57 Criminalization requirements are in articles 2–14 of COE Criminal Convention. 
58 Articles 12 and 13 of COE Criminal Convention. 
59 Article 22 and 20 of COE Criminal Convention. 
60 Article 23 of COE Criminal Convention. 
61 Article 26(2) of COE Criminal Convention. 
62 Council of Europe Civil Law Convention on Corruption (COE Civil Convention), done at

Strasbourg, 4 November 1999, (entered into force 1 November 2003), E.T.S. 174, available at
http://conventions.coe.int/Treaty/EN/Treaties/Html/174.htm. 

63 COE, ‘Treaty Office’, http://conventions.coe.int/Treaty/EN/CadreListeTraites.htm (visited 1 October
2004). 

64 Global Programme Against Corruption, above n 16, at 100. 

http://conventions.coe.int/Treaty/EN/Treaties/Html/173.htm
http://conventions.coe.int/Treaty/EN/CadreListeTraites.htm
http://conventions.coe.int/Treaty/EN/Treaties/Html/174.htm
http://conventions.coe.int/Treaty/EN/CadreListeTraites.htm
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D. Convention of the European Union on the Fight Against 
Corruption involving officials of the European Communities 
or officials of member states 

The European Union (EU) has addressed some forms of corruption in legally

http://europa.eu.int/scadplus/leg/en/lvb/133019.htm
http://europa.eu.int/scadplus/leg/en/lvb/l33019.htm
http://europa.eu.int/scadplus/leg/en/lvb/l33027.htm
http://europa.eu.int/scadplus/
http://europa.eu.int/scadplus/leg/en/lvb/133019.htm
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text is drafted in legally binding terms and member states were required to
make proposals for implementation by 2000. It is not clear if such proposals
have been made, but in July 2002 Denmark presented an initiative aimed at

http://europa.eu.int/scadplus/leg/en/lvb/l33074.htm
http://europa.eu.int/eur-lex/en/com/cnc/2003/com2003_0317en01.pdf
http://www.africa-union.org/home/welcome.htm
http://www.africa-union.org/home/Welcome.htm
http://www.africa-union.org/home/welcome.htm
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‘undertake to’ adopt legislative and other measures to establish the Conven-
tion’s offences, strengthen national control measures to ensure the setting up
and operations of foreign companies in their territory are subject to the
national legislation, establish independent national anticorruption authorities,
pass laws to protect informants and witnesses, and punish those who make
false and malicious corruption reports.89 States parties must adopt legislation
to give effect to the right of access to any information that is required to assist
in the fight against corruption.90 The African Union Convention will be mon-
itored by an Advisory Board on Corruption made up of 11 members elected
by the Executive Council.91 States Parties have to report on their implemen-
tation progression to the Board on an annual basis and the Board will then
report to the Executive Council. The Board will adopt its own rules of proce-
dure, but as of yet it is not obliged to verify the country reports in any way. 

As of November 2004, only 4 of the 53 states had ratified the Convention; it
requires 15 ratifications to come into force.92 The African Union Convention is
comprehensive on paper and is largely phrased in mandatory terms. However,
its expansiveness may actually deter countries from ratifying it and the lack of a
follow-up mechanism enables countries to delay or avoid implementation. 

F. United Nations Convention Against Transnational Organized Crime 

The United Nations Convention Against Transnational Organized Crime
(UNCTOC) is the organization’s first foray into creating a legally binding
instrument that addresses corruption.93 It also signals the transition from
regional to global initiatives in this field. A committee of 127 member states
drafted the Convention in 18 months from 1999 to 2000. It entered into force
on 19 September 2003 with the deposit of the fortieth instrument of ratifica-
tion. To date, 147 nations have signed and 93 have ratified it.94 

The UNCTOC arose in response to international calls to address global
organized crime by closing major loopholes that hinder international enforcement
efforts and allow organized crime to flourish.95 It focuses on the activities of
‘organized criminal groups’, but recognizes that corruption is often an instrument

89 Article 5 of the African Union Convention. 
90 Article 9 of the African Union Convention. 
91 Article 22 of the African Union Convention. 
92 African Union, ‘List of Countries which have Signed, Ratified/Acceded’, http://www.africa-union.org/

home/Welcome.htm (visited 4 November 2004). 
93 United Nations Convention Against Transnational Organized Crime (UNCTOC), done at Pal-

ermo, 12–15 December 2000, (entered into force 19 September 2003) 40 I.L.M. 353; G.A. Res. 55/
25, U.N. GAOR, 55th Sess., Annex, Agenda Item 105, U.N. Doc A/RES/55/25 (2000), available at
http://www.unodc.org/pdf/crime/a_res_55/res5525e.pdf 

94 United Nations Office on Drugs and Crime, ‘Signatories to the UN Convention against Trans-
national Crime and its Protocols’, http://www.unodc.org/unodc/en/crime_cicp_signatures.html
(visited 4 November 2004). 

95 Luz Estella Nagle, ‘The Challenges of Fighting Global Organized Crime in Latin America’, 26 Fordham
Int’l L.J. (2003) 1649, at 1665. 
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or effect of organized crime and includes several provisions to address this.96

The main one is the requirement that each party adopt laws and other neces-
sary measures to criminalize active and passive bribery in connection with the
exercise of the duties of government officials.97 It also provides that each
party ‘shall take measures to ensure effective action by its authorities in the
prevention, detection and punishment of the corruption of public officials,
including providing such authorities with adequate independence to deter the
exertion of inappropriate influence on their actions’.98 This provision is
important because it focuses on successful law enforcement, not just simple law
enactment.99 However, the provision also provides an escape hatch by stating
that each party shall take measures that are ‘appropriate and consistent with
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for International Crime Prevention, UN Office on Drug and Crime
(UNODC).107 As a first step, an Intergovernmental Open-Ended Expert
Group was asked to prepare draft terms of reference for the negotiation of the
Convention. These terms of reference were set out in a further General
Assembly resolution which requested the Ad Hoc Committee to ‘adopt a
comprehensive and multidisciplinary approach’ and to consider the specific
elements.108 

The text of the United Nations Convention against Corruption (UNCAC)
was negotiated during seven sessions of the Ad Hoc Committee held between
21 January 2002 and 1 October 2003. The draft Convention was adopted by
the General Assembly in October 2003.109 At the High-Level Political Sign-
ing Conference at Merida, Mexico from 9–11 December 2003, high expecta-
tions and intense optimism surrounded this latest addition to the multilateral
initiatives against corruption.110 The UN Secretary-General asserted that the
Convention ‘can make a real difference to the quality of life of millions of
people around the world’.111 However, the experiences of regional organiza-
tions suggest that creating meaningful anticorruption instruments is a difficult
task. 

.         

The Ad Hoc Committee certainly met the request of a ‘comprehensive and
multidisciplinary approach’ by drafting a Convention that runs to 71 articles.112

The UNCAC is the most wide-ranging instrument to date, covering three
major aspects of fighting corruption:113 

• Prevention: An entire chapter of the UNCAC is devoted to preventive
measures addressed to both the public and private sectors.114 Provisions
relate to the prevention of corruption in the judiciary and public

107 Ibid. 
108 These were: definitions; scope; protection of sovereignty; preventive measures; criminalization;

sanctions and remedies; confiscation and seizure; jurisdiction; liability of legal persons; protection
of witnesses and victims; promoting and strengthening international cooperation; preventing and
combating the transfer of funds of illicit origin derived from acts of corruption, including the laun-
dering of funds, and returning such funds; technical assistance; collection, exchange and analysis of
information; and mechanisms for monitoring implementation: G.A. Res. 56/260, U.N. GAOR,
56th Sess., Agenda Item 110, at 2, U.N. Doc. A/RES/56/260 (2002). 

109 G.A. Res. 58/4, U.N. GAOR, 58th Sess,, Agenda Item 108, U.N. Doc. A/RES/58/4 (2003). 
110 See ‘UN Anti-corruption Treaty off to Flying Start at Signing Conference’, UN News Center, 10

December 2003; Adriana Barrera, ‘New UN Pact Aims to Stop Leaders Looting Coffers’, Reuters,
10 December 2003. 

111 ‘Secretary-General Congratulates Ad Hoc Committee on Successful Conclusion of Negotiations on
UN Convention against Corruption’, M2 Presswire, 2 October 2003. 

112 See the UNCAC. 
113 See generally, ‘Highlights of the United Nations Convention Against Corruption’, UNODC Update,

http://www.unodc.org/unodc/newsletter_2003-12-01_1_page003.html
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to facilitate the safe return to Iraqi institutions of Iraqi cultural property that
had been illegally removed.136 The African representative, in particular,
believed that the words and spirit of this resolution should be incorporated
into the UNCAC.137 

In the end, provisions on asset recovery formed an entire chapter of the
UNCAC.138 The provisions have been hailed as ‘ground-breaking’,139 but
this overstates their true impact. The Convention says the return of assets
pursuant to this chapter is a new ‘fundamental principle’ of international
law.140 However, the travaux preparatoires indicate that the expression ‘funda-
mental principle’ has no legal consequences on the other provisions of the
chapter.141 The article on prevention and detection of transfers of the pro-
ceeds of crime sets out useful provisions on ‘know-your-customer’ require-
ments for financial institutions and the prevention of ‘phantom banks’ that
have no physical presence and are not affiliated with a regulated financial
group.142 However, states parties need only ‘consider’ establishing effective
financial disclosure systems for public officials.143 There are mandatory provi-
sions on establishing measures to allow states parties to recover property
through civil actions or via international cooperation in confiscation.144

Although the seizure and freezing of property is compulsory for states parties,
they need only ‘consider’ preserving property for confiscation.145 The Con-
vention recognizes the complexity of many asset recovery cases by drawing
distinctions between how assets will be returned in response to different
crimes. In the case of embezzlement or laundering of public funds, the confis-
cated property is returned to the requesting state party.146 In the case of pro-
ceeds from any other offence under the Convention, the property is returned
as long as there is proof of ownership or recognition of the damage caused to
the requesting state party.147 In all other cases, priority consideration is given
to returning the property to the requesting state party, returning property to

136 S.C. Res. 1483 (2003), U.N. SCOR, 4761 mtg., at paras 23 and 7, U.N. Doc. S/RES/1483 (2003). 
137 Report of the Ad Hoc Committee for the Negotiation of a Convention Against Corruption on its sixth ses-

sion, held in Vienna from 21 July to 8 August 2003, at 5, U.N. Doc. A/AC.261/22 (2003). 
138 Ch V of the UNCAC. 
139 Mark Turner, ‘Step Forward for Fight Against Global Corruption’, Financial Times, 1 October

2003. 
140 Article 51 of the UNCAC. 
141 Report of the Ad Hoc Committee for the Negotiation of a Convention Against Corruption on the work of its

first to seventh sessions, Addendum: Interpretative notes for the official records (travaux preparatoires) of
the negotiation of the United Nations Convention against Corruption, at 8, U.N. Doc. A/58/422/Add.1,
(2003). 
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its prior legitimate owners, or compensating the victims of the crime.148

States parties are also to consider setting up a financial intelligence unit to
keep track of suspicious financial transactions.149

http://www.transparency.org/pressreleases_archive/2003/2003.08.11.us_blocking_measures.html
http://www.transparency.org/pressreleases_archive/2003/2003.08.11.us_blocking_measures.html
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need to retain experts, transport evidence and witnesses, translate testimony,
and carry out investigations and prosecutions in a number of countries.158

The Convention’s mutual technical and legal assistance provisions may miti-
gate some of these costs. Third, a common legal complication in recovery
actions is straddling the boundary between civil and criminal proceedings
because each type involves different procedural safeguards, burdens of proof
and remedies.159 In this regard, the mechanisms for recovery directly, or
through international cooperation, help harmonize procedures.160 If the Con-
vention is implemented by enough state parties, the civil/criminal dilemma
will be alleviated. Fourth, asset recovery actions raise complicated political
considerations. The requesting state party may face internal political obsta-
cles from supporters of the former leader or senior officials who allegedly
transferred the assets. On the other hand, the requested state party may have
concerns about the political legitimacy of the requesting state’s government,
the motivations behind the recovery efforts, or the fate of the returned assets
if corruption is still ongoing.161 The Convention does not directly address
these concerns, but the very process of negotiating the asset recovery provi-
sions helped generate a high level of political will about the importance of this
issue. This consensus may encourage states parties to better address the polit-
ical obstacles to asset recovery. 

The asset recovery chapter has been greeted with delight by many countries
that have been cheated by their leaders. For example, the Philippines, which
has been trying to recover billions of dollars transferred overseas by former
President Ferdinand Marcos for 17 years, has warmly welcomed the asset
recovery provisions.162 Rose-Ackerman argues that national criminal prosecu-
tions of former officials of the previous regime are likely to absorb resources
that could be put to better use elsewhere, but she makes an exception for alle-
gations of corruption: ‘Such prosecutions can be part of an effort to locate
and repatriate corrupt proceeds deposi
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retrieve looted funds should be combined with affirmative programs of
reform.’164 The impact of the asset recovery provisions should therefore
not be exaggerated; they focus attention on a certain aspect of corruption
that afflicts developing countries, but do not supply a panacea to their
problems. 

B. Private sector 

The recognition that private sector corruption is a problem has been intensi-
fying in developing and developed countries for three reasons. First, the pri-
vate sector is larger than the public sector in many countries.165

http://www.transparency.org/pressreleases_archive/2003/2003.03.11.un_convention.html
http://www.statistics.gov.uk/cci/article.asp?id=88
http://old.ccer.edu.cn/faculty/yyao/Size%20of%20PS.pdf
http://www.transparency.org/pressreleases_archive/2003/2003.03.11.un_convention
http://stars.csg.org/reports/1998/pri-vate/
http://www.worldbank.org/prospects/gdf2000/app4.pdf
http://www.worldbank.org/
http://www.transparency.org/pressreleases_archive/2003/2003.03.11.un_convention.html
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being conducted in the private sector, but also creates opportunities for
corruption through the very process of transferring assets of large state enter-
prises. There could be insider dealing, assurances of lenient regulatory over-
sight, and retention of monopoly rents.172 

Third, the huge economic influence of multinational corporations
(MNCs) and the consequent leverage they have in relation to states, means
that they are an actor that cannot be excluded from an international anticor-
ruption strategy. If the size of countries and MNCs are measured by value
added, the world’s largest MNC, ExxonMobil, with an estimated $63 bil-
lion value added in 2000, ranked 45th in a combined list of countries and
non-financial companies; this is equivalent to the size of the economy of
Chile or Pakistan.173 In the top 100 combined country-company list for
2000, there were 29 MNCs. These powerful non-state actors can make
deals with developing country governments that represent a sizable share of
a state’s national income or resource endowments; they often negotiate with
top public officials and, if it is a corrupt environment, the MNC must
decide whether to participate actively, quietly refuse to deal, or report the
corruption.174 

Extending the Convention to cover the private sector was one of the
most contentious issues during the negotiations. The EU spearheaded the
drive to criminalize bribery in the private sector.175 It was supported by
the Latin American and Caribbean States whose representative argued
that in view of the linkage between the two sectors, adopting a ‘limited’
approach that only targeted the public sector ‘would adversely affect the
implementation of the future convention’.176 However, the US resisted
intrusions on ‘purely private sector conduct’; a US official explained, ‘Pri-
vate sector bribery is not a crime in the United States. We get at it in other
ways’.177

http://r0.unctad.org/wir/pdfs/fullWIR02/pp85-114.pdf
http://r0.unctad.org/wir/pdfs/fullWIR02/pp85-114.pdf
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private-to-private transactions, but the legislation gave US firms a head
start in developing corporate codes of conduct178 and many such codes
cover purely private sector bribery.179 

The US views prevailed in the final version of the Convention which only
has a non-mandatory framework for criminalizing bribery and embezzlement
in the private sector.180 The Convention takes a slightly stronger stance on
prevention by requiring each state party, ‘in accordance with the fundamental
principles of its domestic law’, to take measures to prevent corruption in the
private sector, enhance accounting and auditing standards, and ‘where appro-
priate’ provide effective civil, administrative or criminal penalties for failure to
comply with such measures.181

http://www.oecd.org/dataoecd/45/32/1922830.pdf
http://www.oecd.org/document/46/0,2340
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indicate that this provision does not rest

http://europa.eu.int/scadplus/leg/en/lvb/l33074.htm
http://europa.eu.int/scadplus/leg/en/lvb/l33074.htm


216 Journal of International Economic Law (JIEL) 8(1) 

government ‘generates an insatiable appetite for campaign funds’.194 Moreover,
the costs of this competition are increasing in a ‘media democracy’ where
opportunities for communicating must be purchased.195 Yet, this flow of
campaign finance generates two problems. First, when large amounts of
money reach a politician, there is a temptation to divert the funds for personal
use.196 Second, even if the donations are not diverted, they can be used, in
effect, to ‘purchase’ an elected official’s support or vote on legislation.197

Democracies have sought to reduce corruption in campaign finance in a vari-
ety of ways, but each has proved unsatisfactory. The US requires disclosure of
donors and imposes limitations on the total amount that individuals can
directly contribute to a candidate.198 However, third-party organizations can
legally collect unlimited contributions.199 Germany has very stringent laws,200

but in the 1980s, contributions requiring quid pro quos were disguised as char-
itable contributions.201 There have also been allegations that former Chancel-
lor Kohl maintained a secret campaign contribution fund.202 

The negotiations in the Ad Hoc Committee centered around Article 10 on
the funding of political parties proposed by Austria, France and the Nether-
lands.203 At the fourth session of the negotiations, the article read: 

1. Each State Party shall adopt, maintain and strengthen measures and regula-
tions concerning the funding of political parties. Such measures and regulations
shall serve: 
(a) To prevent conflicts of interest; 
(b) To preserve the integrity of democratic political structures and processes;
(c) To proscribe the use of funds acquired through illegal and corrupt

practices to finance political parties; and 

194 Claus Offe, ‘Political Corruption: Conceptual and Practical Issues’, in Janos Kornai and Susan
Rose-Ackerman (eds), Problems of Post Socialist Transition: Building a Trustworthy State, vol 1, (New
York: Palgrave Macmillan, 2004) 290 at 308. 

195 Ibid at 309. 
196 Henning, above n 14, at 842–43. 
197 Ibid. 
198 2 United States Code (USC) § 434(b) (2000). 
199 The US Supreme Court affirmed the ban on the ‘soft money’ that national political parties col-

lected from corporations, labor unions and wealthy patrons. However, some believe major donors
will now direct that money to third-party organizations: Glen Justice, ‘Court Ruling Affirms New
Landscape of Campaign Finance’, N.Y. Times, 11 December 2003. 

200 It requires detailed information on donors of more than DM20,000 (US$10,000), anonymous

http://www.germany-info.org/relaunch/info/archives/background/partyfinance.html
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(d) To incorporate the concept of transparency into funding of political
parties by requiring declaration of donations exceeding a specified limit.

2. Each State Party shall take measures to avoid as far as possible conflicts of
interest owing to simultaneous holding of elective office and responsibilities
in the private sector.204 

The article’s legally binding language and broad scope elicited a negative
reaction from several delegations. The US refused to endorse the Convention
if it included that article and called for its deletion.205 It is ironic that the US
was such a strong opponent of this aspect of the UNCAC. Two decades ago,
during the negotiations for the OECD Convention, the US was very con-
cerned about corruption in political parties. In fact, it was a ‘major disap-
pointment’ to the US that the definition of ‘foreign public official’ in the
OECD Convention excluded political party officials.206 The US delegates
believed that excluding political party officials ‘would create a huge loophole
for foreign countries, which could then channel illicit payments to party offi-
cials rather than government officials’.207 

The US ultimately triumphed in the negotiations and Article 10 was
deleted during the penultimate session of the Ad Hoc Committee, as the
deadline for completion quickly approached. Following the decision, the rep-
resentatives of Benin, Burkina Faso, Cameroon and Senegal expressed their
wish that the report of the Ad Hoc Committee ‘reflect their preference for a
separate binding article on the financing of political parties; however, because
of their willingness to accommodate the concerns of other delegations and to
ensure the successful finalization of the draft convention, they felt compelled
to join the consensus on the deletion of article 10 and the incorporation of a
new paragraph in article 6’.208 

Article 6 represented a substantial compromise. The strong language
of Article 10 was watered down to two non-mandatory clauses asking states
to ‘consider’ adopting measures to ‘prescribe candidature for and election
to public office’ and to ‘enhance transparency in the funding of
candidatures . . . and, where applicable, the funding of political parties’.209

204 Revised Draft United Nations Convention Against Corruption, at 18, U.N. Doc. A/AC.261/3/Rev. 2
(2002). 

205 ‘Transparency International Zambia President Dr. Chanda Criticizes US’ Unilateralism’, Africa
News, 15 August 2003. See also, Transparency International Press Release, ‘US Weakens UN Con-
vention by Blocking Measures Tackling Political Corruption’, 11 August 2003, available at http://
www.transparency.org/pressreleases_archive/2003/2003.08.11.us_blocking_measures.html. 

206 Gantz, above n 10, at 486. 
207 Ibid. 
208 Report of the Ad Hoc Committee for the Negotiation of a Convention Against Corruption on its sixth ses-

sion, held in Vienna from 21 July to 8 August 2003, U.N. Doc. A/AC.261/22, Aug 22, 2003, 10. 
209 Article 6(2) and (3) of the UNCAC. 

http://www.transparency.org/pressreleases_archive/2003/2003.08.11.us_blocking_measures.html
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Although the US already has strong domestic laws on transparency in
political funding, it was only willing to support a discretionary paragraph on
this issue.210 

The outcome of the negotiations acknowledged that the relationship
between money and politics is complex and hard to constrain without creat-
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compliance.216 The work by Thomas and Grindle puts forward an ‘interac-
tive’ model of reform217 that requires states parties to follow through on their
decision to sign and ratify the Convention; the UNCAC must be translated
into visible, meaningful, and sustainable changes on the ground. 

The survey of multilateral initiatives in Part I demonstrated how implemen-
tation, monitoring and enforcement are the areas where most conventions fall
down. In the case of the OAS Convention, the monitoring mechanism did
not produce any results until 2003. The mechanism’s questionnaire method-
ology is also open to criticism because it will: 

have little bearing or weight or force on whether the States Parties actually
benefit from or adhere to the intent of the [OAS Convention] . . . The [Conven-
tion] and any other anticorruption instrument can only be successful if the offi-
cials responsible for implementation are themselves held accountable for their
own conduct. It is one thing to tell the world that one’s Nation is participating
in an international convention, and another matter altogether to actually live
up to the convention itself.218 

The OECD Convention has a more robust monitoring mechanism with
on-site visits and a focus on practical changes in institutional structures.
However, significant problems still exist. Phase 1 reviews have found that
domestic laws are being implemented in compliance with the Convention,
but the content of these laws may not be conducive to practical change. Aus-
tralia’s Criminal Code Amendment (Bribery of Foreign Officials) Act 1999
(Cth) has many provisions that are either undefined or ‘so broad that com-

http://www.usaid.gov/our_work/democracy_and_governance/technical_areas/anti-corruption/news/403_2.html
http://www.usaid.gov/our_work/democracy_and_governance/technical_areas/anti-corruption/news/403_2.html
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reviews, including more experienced prosecutors on country review teams,
and encouraging civil society participation.221 

The COE Civil and Criminal Conventions have a similar peer review and
mutual evaluation system to the OECD Convention. The COE mechanism also
supplements questionnaires with on-site visits. It has proceeded at a good pace
and completed first round evaluations of all states parties in 2002.222 It is now
engaged in second round evaluations arranged around three themes: proceeds of
corruption, public administration and corruption, and legal persons and corrup-
tion.223 The COE system appears to be faring slightly better than the OECD
mechanism because it includes training for evaluators, appears to have a consist-
ent level of funding, and is flexible enough to make adjustments to its rules and
procedures as it goes.224 Most importantly, the formation of GRECO – a group
of member states, non-member states, and organizations – puts the COE Con-
ventions in a broader context. Nonetheless, there does not appear to have been
any empirical work on whether the COE Conventions are actually being enforced
so it is quite possible that they suffer similar problems to the OECD Convention. 

Perhaps conscious of the failings of previous instruments, the negotiations
over the UNCAC’s monitoring mechanism started off strongly. At the second
session, Austria and The Netherlands submitted a proposal for a monitoring
mechanism.225 They suggested the establishment of a Conference of States
Parties with the objectives of facilitating training and technical assistance,
exchanging information, cooperating with regional organizations and NGOs,
reviewing implementation ‘periodically’, and making recommendations to
improve the Convention.226 They also called for a Subsidiary Body of ten
experts elected by the states parties which would assess reports submitted by
states parties on their implementation of the Convention.227 The weakness of
this proposal was that reports need only be submitted every five years and
even though the Subsidiary Body could request further information, there was
no mention of on-site visits or other means of verifying the accuracy of the

http://www.greco.coe.int/docs/2002/GRECO(2002)34E.pdf
http://www.greco.coe.int/docs/2002/GRECO(2002)34E.pdf
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Oceania appoint a Bureau to assist the Subsidiary Body.229 It also set out a
two-phase evaluation process, based on the OECD Convention: Phase 1
would focus on whether the domestic laws of each state party fulfil the
requirements of the Convention; Phase 2 would study the structures put in
place to enforce the laws, with provision for on-site visits.230 Norway’s pro-
posal also set out innovative methods for addressing non-compliance with the
Convention, including positive (targeted technical assistance) and negative
(suspension of the state party from the Convention) measures. This goes a
step further than any previous multilateral initiative against corruption. 

However, neither of these proposals secured enough support. The Austrian
and Dutch proposal for establishing a Conference of States Parties to facilitate
activities and information exchange was retained.231 However, the proposals on
the Subsidiary Body and the regional evaluation process did not make it into the
final Convention. Instead, each state party is to provide information on its imple-
mentation measures ‘as required by the Conference of States Parties’.232 The role
of civil society is weak: the UNCAC may consider inputs from NGOs ‘duly
accredited’ in accordance with procedures that are yet to be decided, with no
time limit specified for such a decision.233 The Conference of States Parties may
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of several years. In the meantime, governments have little incentive to pass
implementing laws. As imperfect as they are, the monitoring mechanisms of
the OECD and COE demonstrate that peer review and mutual evaluation can
produce some results such as raising public awareness and encouraging the
passage of implementing laws. Moreover, the UNCAC could have taken this
opportunity to propose the creation of a new international institution for
review and adjudication. Rose-Ackerman suggests that tribunals in the fields of
human rights, international labor standards and nuclear energy might be
models.238 She says another option may be to use the leverage of the World Trade
Organization to give victims of corruption a means of lodging a complaint.239 

.    :    

When a treaty comes into force, ratifying states are legally obliged to comply
with it according to the principle of pacta sunt servanda.240 However, the
international legal environment is very different to domestic legal systems.
The International Court of Justice (ICJ) is not equivalent to a domestic court
because it cannot enforce its judgments.241 The General Assembly is not
equivalent of a domestic legislature because its resolutions are not binding.

http://www.pbs.org/wnet/un/print/job_print.html
http://www.pbs.org/wnet/un/print/job_print.html
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for doing so, but also because of their commitment to the ideas embodied in
the treaties.244 This normative approach to analyzing state behavior has given rise
to a number of different, yet related, views. For Brierly, state consent is the crit-
ical factor: nations obey international law because they have consented to it.245

Franck, on the other hand, places emphasis on process, arguing that states com-
ply with international law because it comes into existence through a legitimate
(i.e. transparent, fair, inclusive) process.246 The Chayes also examine the treaty-

http://www.unodc.org/unodc/crime_cicp_documentation.html
http://www.unodc.org/unodc/crime_cicp_documentation.html
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transnational legal process through the requirement that states parties trans-
late many of its provisions into domestic law. However, the lack of a robust
monitoring mechanism for the UNCAC means that the domestic and trans-
national legal incentives for enforcement are low. 

B. Compliance as a cooperation problem: competition or coordination? 

The second theoretical approach views compliance in international law as
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Second, the UNCAC can also be seen as the culmination of a ‘ratcheting up’
that began with the US unilateral action with the FCPA and progressed to
soft law and then finally binding agreements by regional organizations. Even
if the states parties to the UNCAC have mixed motives, it is likely that they
still have some interest in coordinating their actions in the ‘anarchic’267 envir-
onment of international relations. However, the question is how far will this
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normative consensus that has been building up around corruption. It has
helped elevate anticorruption action to the international stage. However,
finalizing the text is only the beginning of the long journey to having an
impact on corrupt behavior. The Convention must now be ratified by at least
30 states, domestic legislation must be reworked, and, most importantly, its
provisions must be enforced. 

As with every international legal agreement, the UNCAC struggles with the
tension between domestic sovereignty and international obligations. During
the third session of the negotiations, the Chairman of the Ad Hoc Committee
expressed his concern about the repeated references in the text of the Con-
vention to its conformity with domestic law: 

Such references should be the exception rather than the norm, because interna-
tional law was not meant to be a mere reflection of national laws. [These]
[n]egotiations . . . [offer] an opportunity to codify innovative approaches to
common problems, to which national laws [can] aspire. Such an opportunity
should not be missed.282 

Was an opportunity missed? In some ways, it was. Purely private sector
corruption is only subject to a non-mandatory framework which fails to rec-
ognize the large size of this sector in many countries and its increasing link-
ages with the public sector. However, the most disappointing aspect of the
UNCAC was its failure to incorporate a robust monitoring mechanism even
though the proposals of Austria, The Netherlands and Norway were on the
table. The experience of the OAS Convention suggests that a vague provision
for monitoring will result in a long delay before even the most rudimentary
action is taken to hold states parties accountable. It is undeniably challenging
to design a monitoring mechanism that does not encroach too far on state
sovereignty, especially on a subject as contentious as corruption. Yet, the
OECD and COE models prove that monitoring mechanisms can achieve
some results, especially in the area of domestic implementation of laws.
Instead of improving on such models, the UNCAC retreated back to the
safety of noncommittal legal language and deferral of the hard decisions to
another day. 

However, there are some aspects of the UNCAC that are innovative or
build on the strengths of previous initiatives. Its provisions on asset recovery
go a long way to addressing the major obstacles to retrieving assets derived
from grand corruption. If ratified widely, the asset recovery provisions pro-
vide a solid foundation for international cooperation in this area. Moreover,
the Convention’s provisions on private-to-public bribery strengthen the stan-
dards set by the OECD Convention, and its creation of a private right of
action internationalizes the impact of the COE Civil Convention. In the case

282 Report of the Ad Hoc Committee for the Negotiation of a Convention Against Corruption on its third
session, held in Vienna from 30 September to 11 October 2002, at 7, U.N. Doc. A/AC.261/9 (2002).
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of the financing of political parties, the UNCAC did as best it could given
that this is a difficult problem that probably requires creative solutions outside
of formal legal controls. 

It is too early to accurately predict the tangible contribution that the
UNCAC will make to the fight against corruption. Writing about interna-
tional bribery 25 years ago, Reisman observed, ‘To date, the international
efforts that have been mounted seem more on the order of a crusade than
reform. Their major contribution appears to be a feeling that something laud-
able is being done.’283 It would be a great shame if the Convention became
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Abstract. The signing of the 1998 UNECE Convention on Access to Information, Public
Participation in Decision-Making and Access to Justice in Environmental Matters (Aarhus

Convention) radically extended international law on transparency and accountability in
environmental governance. For the countries of Eastern Europe, Caucasus and Central Asia
(EECCA) that have now ratified, the Convention could prompt profound democratic changes.

This article, based on the authors’ experiences, analyses changing cultures of governance in
EECCA countries. The first so-called pillar of access to information sets in place rights that
directly contradict the fundamental secrecy of the former Soviet Union countries. Some
officials’ reluctance to share environmental information may also be linked to the economic

duress of the current transition period, where information may be an official’s only asset. The
second pillar of public participation also poses difficulties for officials for whom the highest
praise is to be considered a ‘‘professional’’. In their belief that no one knows better than they

do, they are reluctant to spend time and resources to make decision-making transparent and to
involve the public. The third pillar of access to justice breaks new ground for post-socialist
countries still developing their judicial systems. Though several highly sophisticated NGOs

have been successful in using courts, it remains difficult for an ordinary EECCA citizen to
bring an environment-related legal action. Changing these attitudes and practices will be a
long and troublesome process. The Aarhus Convention will not be truly implemented until
openness, transparency and accountability in environmental decision-making become every-

day habits.

Key words: Aarhus Convention, access to information, access to justice, accountability, cul-

ture, EECCA, environmental information, governance, multilateral environmental agree-
ments, post Soviet states, public participation, transparency

Introduction

For the countries of Eastern Europe, Caucasus and Central Asia (EECCA), suc-

cessful transition to democratic and accountable governments depends in part on the

manner in which information is provided to citizens and on the opportunities pro-

International Environmental Agreements: Politics, Law and Economics 4: 229–251, 2004.
� 2004 Kluwer Academic Publishers. Printed in the Netherlands.



vided for public participation in decision-making. Transparency and accountability

in governance are particularly important to ensure an adequate level of environ-

mental protection.

European law was radically extended in these areas with the signing of the 1998

UNECE Convention on Access to Information, Public Participation in Decision-

Making and Access to Justice in Environmental Matters (Aarhus Convention).

The Aarhus Convention grew out of the Environment for Europe process that

started in 1991 with the first Conference of European Environmental Ministers at

Dobris in Czechoslovakia. It was developed with the active participation of envi-

ronmental non-governmental organisations (NGOs) from Central and Eastern

Europe, Western Europe, and the United States, and signed in 1998 at the fourth

Conference of European Environmental Ministers in Aarhus, Denmark, by 36

European and Central Asian governments.



states may affect implementation of the Aarhus Convention has not yet been

properly and fully explored.

This article offers a reflection on some of the difficulties that EECCA countries

face in changing their cultures of governance as needed to implement the Aarhus

Convention.

It is based on the authors’ first-hand experiences working in the EECCA countries

in the context of the Aarhus Convention. In the period 1998 to 2002, they carried out

missions to six post Soviet countries (Moldova, Ukraine, Kazakhstan, Belarus,

Russian Federation, and Estonia) and two other Central and Southeastern Euro-

pean countries (Poland and Croatia), in order to develop technical assistance pro-

jects aimed at building administrative capacity for implementing the Aarhus

Convention particularly within ministries of environment.



ratification, perhaps as a demonstration of their commitment to democracy, before

taking the practical steps necessary for implementation. The many EECCA officials

interviewed in the course of the authors’ investigations in the region expressed a

commitment to the Aarhus Convention principles that could seem a bit idealistic,

given the obstacles described below, but nonetheless appeared genuine.

Other observers see steady progress in the implementation efforts of the EECCA

Parties to the Convention.10 In any case, whereas the legal tradition of Western

European countries is to ratify an international instrument only after EU and na-

tional laws and regulations have been brought into compliance, the tradition in

EECCA countries is the opposite. There it is more common to first ratify the

international instrument and then bring their national laws in correspondence with

the international requirements.

The Aarhus Convention differs from other international instruments in a number

of ways. It does not focus on a specific environmental problem and its consequences,

as a majority of multilateral environmental agreements do. Rather it provides a

rights-based approach to addressing environmental problems. It is the first inter-

national treaty that links the basic human right to live in an environment adequate to

people’s health and well-being with procedural guarantees concerning the rights of

the general public to access to information, public participation in decisionmaking,

and access to justice in environmental matters – the three so-called ‘‘pillars’’.11 The

rights provided to the public under the Convention are to be non-discriminatory as

to citizenship, nationality or domicile and, in the case of a legal person, without

discrimination as to where it has its registered seat or effective centre of its activities.

At the same time, the Aarhus Convention places obligations on the governments

of the countries that are Party to the Convention – in particular, the executive

branch. In this sense, the Aarhus Convention draws directly on certain traditions of

democratic governance12 and requires a process of transformation in those countries

where such traditions are lacking. Indeed, it goes further than other international

environmental instruments to intervene into the culture and traditions of gover-

nance. For EECCA countries, therefore, implementing the Aarhus Convention is

not only about enacting new legal requirements and rules, but most of all about

introducing new ways of environmental governance. For this reason the discussion

of measures necessary for implementation of the Aarhus Convention in the EECCA

region should be constantly woven together with an examination of the traditions

and cultures of governance that may be in need of transformation.

For the Central and Eastern Europe countries that are about to become European

Union (EU) Member States, implementation of the Aarhus Convention is linked to

efforts to harmonise national legislation and practices with EU requirements in order

to complete the conditions for EU membership.13 Approximation with the EU

requirements on access to environmental information and public participation in

environmental decisionmaking is fundamental, since these apply throughout the EU

environmental acquis. Implementation of the Aarhus Convention is therefore an

essential part of the preparation of these countries for EU membership.
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In a related process, many of the EECCA countries have entered into bilateral

agreements with the European Union, known as Partnership and Co-operation

Agreements (PCAs). Each PCA is a ten-year bilateral treaty that sets forth a legal

framework for cooperation based on the respect of democratic principles and human

rights14. In addition to defining the political, economic and trade relationship be-

tween the EU and the partner country, the PCA commits the partner country to

bringing its legal system closer to the requirements of the European Union. PCAs are

now in force with ten EECCA countries, including Ukraine, Moldova, Kazakhstan

and Russia15.

The governments of these countries vary in the degree to which they are moving

forward on bringing their legal systems into alignment with the requirements of the

EU. Nonetheless, the EU legal framework has become a reference point for most

legislative changes in the region. In certain countries all pending legislation is in

theory required to be approximated to the EU requirements as much as possible16.

In any case, those EECCA countries that have ratified the Aarhus Convention or

entered into PCAs have committed themselves to aligning with democratic traditions

with respect to environmental governance. The process of implementing these

commitments will require fundamental transformations within ministries of envi-

ronment and other agencies in order to ensure compliance by officials in their

everyday work.

Reflections on Implementing the First Pillar of Access to Information

The Aarhus Convention comprises three so-called ‘‘pillars’’: access to environmental

information, public participation in environment-related decision making, and ac-

cess to justice in environmental matters. These three pillars are related and inter-

dependent on each other. Access to the environmental information held by

authorities is necessary for informed public participation in decision-making, while

access to justice is crucial for safeguarding the rights to receive information on

request and to participate in certain environment-related decision processes.

The first pillar of access to environmental information (Articles 4–5) recognises the

rights of citizens to request and to receive environment-related information held by

public authorities. It also places a number of obligations on the executive branch of

government.

For example, Parties are required to inform their citizens about the types of

environmental information held by public authorities and how it may be obtained.

Governments are to establish and maintain practical arrangements for making this

information accessible,17 e.g., publicly accessible lists, registers or files, and identi-

fication of points of contact. Moreover, governments are to make environmental

information progressively available in electronic databases easily accessible to the

public.18





collection of information by government agencies, and gave only limited (if any)

attention to guarantees for access to that information for the public at large. In this

regard it is interesting to note how the titles of some EECCA countries’ laws, such as

the 1995 Law N. 24-F3 on Information, Informatization and Protection of Infor-

mation of the Russian Federation27 reflects the government’s concern with the need

to safeguard information rather than to provide the public with access to that

information.

To better understand how complicated the process of opening up the societies of

EECCA countries turned out to be, it should be noted that in almost all those

countries where laws of information emerged, such laws were usually preceded or

followed within two years by laws on state secrets.28 The fact that the tradition of

secrecy kept manifesting itself even years after these states became independent

indicates that this is not an easy tradition to uproot.

At the same time, environmental information has at times been viewed as a special

case. For example, the 1995 Russian Law described above includes an important

provision stipulating that information concerning the environmental cannot be

classified.29

In a number of post-socialist EECCA countries, governments started to publish

annual national state of the environment reports and distribute such reports to the

public.30 Ministries of environment began to develop public education campaigns, in

order to build more awareness and public support for environmental protection.

These trends are in line with elements of the first pillar of the Aarhus Convention.

For example, the Convention specifically obliges governments to possess and update

environmental information, including the establishment of systems to ensure an

adequate flow of information about proposed and existing activities. In the event of

any imminent threat to human health or the environment, all information that could

enable the public to take preventive or mitigating measures is to be immediately

disseminated.31

On the basis of their discussions with ministry of environment officials in the

EECCA region, the authors found a strong commitment to providing information

on the state of the environment to the public. But these discussions also indicated

that the other access to information obligations – though relatively straightforward –

will be much more difficult to put in practice. In several interviews, activities to

implement the Aarhus Convention were described as ‘‘propaganda and education’’32

– terms straight from the socialist past. In their focus on providing pre-packaged

information to the public, these officials seemed to overlook the two-way obligation

on access to information – that governments are also obliged to provide members of

the public with the information they want to know, whenever asked.

In one discussion in 2000, a senior Kazakhstan official had difficulty acknow-

ledging that members of the public might want information different from that which

the government wanted them to know. He questioned how the public could know

what information was important. He insisted that only scientists knew and could

decide what information should be made available to the public: ‘‘My six-year-old
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officials within the Belarussian Ministry of Environment had contracted with a

scientific organisation to carry out an extensive survey, including public hearings, to

discover what environmental information people would want to know. They then

intended to set up a comprehensive database that would gather the information

needed to answer all possible questions from the public in advance. Ministry officials

discounted the possibility that the public might want more than pre-packaged

information if specific problems arose.

At the same time, environmental officials mentioned in side conversations that

they could not obtain certain environment-related information, particularly data on

the radiation contamination of southern Belarus stemming from the Chornobyl

disaster.36 Radiation monitoring was a task carried out by the military and the

information was kept secret from environmental officials as well as from the general

public.

This illustrates another challenge in implementing the first pillar of the Aarhus

Convention – how to ensure access to the environment-related information collected

and held by public agencies other than ministries of environment. For example,

much of the information held by ministries of health and agriculture, committees on

land resources and forestry, agencies on nuclear safety and emergencies, and min-

istries of defence is environment-related. When ministries of environment do not

always have a clear picture of the different types of environmental information

gathered by other central, regional and local governments, it is even more difficult

for citizens and NGOs to know where to look for specific environmental informa-

tion. One of the more useful measures for ensuring access to environmental infor-

mation can therefore be to develop inventories of the types and scopes of the

environmental information held by different public authorities, and to make those

inventories available to the general public in electronic as well as printed form.37

The difficulty of determining the scope of government-held information that is

environment-related was reportedly the key issue behind the refusal of the Kremlin to

allow the Russian Federation to become a Signatory of the Aarhus Convention in

1998. State security officials in particular raised concern that guaranteeing access to

environmental information could pose a threat to Russia’s state security.38 In 2003, in

the framework of Danish-financed technical assistance to Russia, the question of

possible accession to the Aarhus Convention was revisited, including the possibility of

developing a national definition of environmental information that was both

acceptable to state security officials and within the scope of the Aarhus Convention.39

Complexity of Implementing the Second Pillar of Public Participation

The Aarhus Convention also obliges the executive branch of governments to provide

opportunities for public participation in a number of scenarios. For example, gov-

ernments are required to provide the public with the opportunity to participate in

decisions of authorities concerning whether to allow certain proposed activities to

proceed that may have a significant effect on the environment.40 The Convention
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specifies the classes of activities where environmental impact assessment (EIA) with

public participation must be carried out, as well as the information to be provided

and the procedures for consulting the public. Public participation is also required in

decisions concerning operating permits, as well as during the preparation of plans

and programmes related to the environment.

Moreover, the Convention obliges governments to promote effective public par-

ticipation during the preparation of executive regulations or legally binding norms.

The participation is to occur at an appropriate stage while options are still open, and

the results of the participation are to be taken into account ‘‘as far as possible’’.

However, these obligations are not so easy to put in practice and not always

entirely understood by environmental officials or NGOs. More to the point,

implementation of the Aarhus Convention pillars in the EECCA countries will run

into old habits and traditions of governance that cannot be easily overcome. An

examination of the origins of these traditions of governance may help to illuminate

ways to gradually bring about change.

The socialist legal and political systems were based on supremacy of the state at

the expense of individual human rights. It is worth noting that a Russian term for

government official is ‘‘state servant’’,41 rather than ‘‘public servant’’. Government

officials served the state, not the public. By and large, they felt accountable only to

the state, which in practical terms meant higher officials.

Under the socialist legal system, citizens were not provided the possibility to

participate in and give opinions as input for governmental decision-making. The

typical approach in environmental legislation, for example, was to prescribe that

citizens and their organizations should assist government bodies to implement

government policies.42 The notion that citizens should have an impact on shaping

these polices was nowhere to be found.

In the years just before the fall of the Berlin wall and the breakdown of the Soviet

Union, a majority of the socialist states experienced a groundswell of efforts to create

open and democratic societies. This closely coincided with a major wave of envi-

ronmental awareness in the aftermath of the Chornobyl disaster and in the face of

overwhelming evidence of widespread environmental catastrophe.43

The magnitude of the environmental degradation – depletion of the Aral Sea,



to information, public participation and citizens suits as private enforcement of

environmental laws for a successful transition to democratic societies and as effective

tools for environmental law enforcement.50

In 1994, the first Russian-language guide devoted to public involvement in

environmental decisionmaking, access to information, and appeals to court was

published with support from the Natural Resources Defense Council.51 Several other

citizens guides followed, addressing different aspects of defending the ecological

rights of the Russian public and reflecting the rapidly changing Russian laws and

regulations.52 In 1994, the Hungary-based Regional Environmental Centre(REC)

published a manual in English that described public participation techniques and

presented reports on the situation in different CEE countries.53 In 1997, a manual that

presented international experience and legal means and tools available for Ukrainian

citizens to protect their ecological rights appeared in Ukraine.54

At the same time, other initiatives – often funded by outside donors – successfully

demonstrated the practical aspects of developing processes of public participation in

environmental decisionmaking. For example, Ukraine’s National Environmental and

Health Action Plan (NEHAP), adopted by the government in 1999, was developed

through a broad participatory process of discussion involving a coalition of envi-

ronmental NGOs led by MAMA-86.55 In 1997–1999, Ukrainian specialists from

across a wide range of disciplines and sectors were brought together to set priorities

for conserving Crimea’s biodiversity, based upon principles of public participation

and transparent decisionmaking.56 In 1997, Kazakhstan NGOs also took part in a

participatory process to identify national environmental priorities, during the devel-

opment of the National Environmental Action Programme for Sustainable Devel-

opment (NEAP/SD), adopted by the Kazakhstan government late that year.57

From the examples above, it is clear that the process of democratisation in post

socialist societies led to changes in legislation and introduced social practices that

coincided with approaches embodied later in the Aarhus Convention.58 These trends

involved government officials as well as NGO communities. Thus efforts to imple-

ment the second pillar of the Aarhus Convention do not start from zero.

Nonetheless, even after ten years of NGO efforts and democratic reforms, struc-

tures for holding government administrators accountable to the public are still rare.

Most government institutions do not make decision-making processes transparent

nor have openings for inputs from the public.



In almost all EECCA countries visited, environmental officials viewed the Aarhus

Convention as political endorsement for their information activities, but did not see

the necessity to put in place practical measures to implement the Convention’s public

participation requirements within their agencies. Ministry officials were keen to

organise more workshops and seminars for NGOs, but sometimes forgot that their

own officials needed guidance on how to meet the Convention requirements with



considers that a request for information has been unreasonably refused or inade-

quately answered.62 It provides that members of the public with a sufficient legal

interest shall have access to administrative or judicial procedures to challenge acts or

omissions by private persons and public authorities that violate provisions of na-

tional environmental law. Moreover, they can challenge the substantive and pro-

cedural legality of a decision subject to the provisions of Article 6 on public

participation in decision making on specific activities.

These procedures are to provide adequate effective remedies and not be prohibi-

tively expensive. NGOs promoting environmental protection and meeting require-

ments under national law are deemed to have an interest. Governments are

encouraged to establish appropriate assistance mechanisms to remove or reduce

financial and other barriers to access to justice.

The access to justice provisions of the Aarhus Convention break new ground in

many Western European countries, let alone the countries of Eastern Europe, the

Caucasus and Central Asia. The environmental requirements of the EU do not yet

include provisions on access to justice, so these provisions are among those currently

under debate among the Member States as part of the European Union’s pre-rati-

fication preparations.63

The rights to access to justice guaranteed under the Aarhus Convention are di-

rectly connected to how effectively the requirements on access to information and

public participation can be enforced. It is particularly important in this regard to

keep in mind that post-socialist countries are still developing their judicial systems,

which were severely weakened during the socialist years.

During the Soviet era, interference in litigation by Communist Party officials was

common. At the same time, no civil action brought to the court was as frightening to

a director of a major polluting plant as a call from the local Communist Party office

to appear before it for a hearing. The Communist Party played a law enforcement

role whenever it believed laws needed to be enforced, which left little room for the

authority of the judiciary to develop.

Post-socialist Constitutions announcing that the judicial branch of government

would be independent from the legislative and executive branches of power did not

automatically create independent, strong and respected judiciaries. Partly respond-

ing to this challenge, many post-socialist states have created Constitutional Courts

or Tribunals as separate supreme courts to oversee the constitutionality of laws and

regulations, and their implementation.

Over the past decade, a few dedicated environmental lawyers in Russia,

Ukraine and other EECCA countries have developed a pioneering and influential

track record of turning to the courts to defend the public interest with respect to

environmental protection. In Russia, the experienced players now are lawyers from

Ecojuris Institute in Moscow and a few Ecojuris-trained lawyers around Russia, as

well as the Regional Public Center ‘‘For Human Rights and Environmental De-

fense’’. For example, in 1997 the Ecojuris Institute brought a legal suit against the

construction of a Moscow-St. Petersburg high-speed rail system on the grounds that
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The Aarhus Convention as a Catalyst for More Accountable Governance

Implementing the Aarhus Convention’s obligations in the executive branch of

government is not an easy task. In view of the challenges described above, EECCA

environmental ministries need to put in place implementing measures that in



For example, the view of Kazakhstan officials with respect to implementing the

Aarhus Convention was to develop the Ministry of Environment’s capacity to get

out information to the public in order for its policies to receive more public support.

A top ministry official frequently mentioned the need to ‘‘consolidate with the

public’’.71 The term was strange to outsiders expecting to hear about ‘‘consulting

with the public’’, as per the Aarhus Convention provisions on public participation.

But the interpreter confirmed that the Russian word used was indeed ‘‘consolida-

tion’’72, i.e., to bring the public into accordance with the Ministry’s point of view.

Likewise in other EECCA countries, senior environmental officials often expressed

the wish to bring environmental NGOs into a common understanding with the

ministry. They enthusiastically supported the Convention and did not dismiss public

participation and access to information by the general public as might have been

observed just a few years ago. They wished to cultivate connections with a few

sympathetic NGOs, and in some instances entered into cooperation agreements with

environmental NGOs or created boards of NGOs for consultation.

Several EECCA environmental officials stressed with some pride that their min-

istry had no contradictions with NGOs. It seemed difficult for them to acknowledge

that at times NGOs may take a different position on a specific environmental issue

than that held by the ministry. They wanted recognition from NGOs that officials

could also be committed to effective environmental protection. It was difficult for

these officials to accept that constructive conflict with citizens and NGOs could lead

to better environmental decisions. On the other hand, at a public meeting in a remote

area of Belarus, regional environmental officials were seen to enter into a very open

debate with NGO representatives concerning a recent environmental assessment of a

proposed project, with no apparent defensiveness.73

An alternate problem in some countries seemed to be that the Convention, which

is primarily a set of procedural requirements and guarantees, was in danger of



dependent on governmental officials seeing and understanding the benefits from

public involvement in making decisions and public access to information. In broader

terms, as long as democratic changes in EECCA countries in transition continue, a

wider awareness will spread that transparency and public involvement in environ-

mental decision-making are an essential part of well-functioning societies. In this

regard, the role of the Aarhus Convention as an instrument to bring together

responsible governmental agencies and concerned citizens in their mutual intention

to protect the environment that belongs to everybody can hardly be underestimated.

In several EECCA countries, NGOs have emphasized the need to develop strat-

egies to implement the Aarhus Convention. As this article suggests, full implemen-

tation of the Aarhus Convention requires changing patterns and traditions of

governance. In this sense, the Aarhus Convention is itself a kind of strategy. It can be

used to address a specific environmental problem using the rights guaranteed under

the Convention itself, i.e., access to environmental information, right to public

participation in environment-related decisionmaking, and access to justice when

rights have been infringed.

In other words, the Aarhus Convention will become an effective force for dem-

ocratisation when it is applied in practice – when, for example, a citizen wonders



EECCA countries implementation of the Aarhus Convention is an exercise in

learning tools and skills of democratic governance based on accountability and

transparency. And this is directly connected with building the base of democracy and

transparency in these countries needed for a successful transition to being a more

stable and safer part of the world. This is why implementation of the Aarhus Con-

vention in EECCA region should remain a focus for the international community.

The EECCA governments that have become Parties to the Aarhus Convention

have taken a significant step in expanding the legal rights of their citizens with

respect to the environment. But the measures required to carry out the executive

branch obligations fully will involve more than legal changes. As this article suggests,

implementation of the Aarhus Convention will entail a far-reaching process of

changing the cultures of control lingering from socialist times. It is when new

practices of openness, transparency and accountability in environmental deci-

sionmaking become everyday habits that the Aarhus Convention will be truly

implemented.
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Notes

1. Four additional governments signed before the formal time period for signature ended,

bringing the total number of signatories to 40 (39 countries and the European Commu-
nity).

2. As of December 2003, 27 countries had become Parties to the Convention. They include:

Albania, Armenia, Azerbaijan, Belarus, Belgium, Bulgaria, Cyprus, Denmark, Estonia,
France, Georgia, Hungary, Italy, Former Yugoslav Republic of Macedonia, France,
Kazakhstan, Kyrgyzstan, Latvia, Lithuania, Malta, Moldova, Norway, Poland, Romania,
Tajikistan, Turkmenistan, and Ukraine.

3. For more information, refer to the Aarhus Convention’s website at http://www.unece.org/
env/pp.

4. See Council Directive 90/313/EEC of 7 June 1990 on the freedom of access to information

on the environment; Council Directive 85/337/EEC of 27 June 1985 on the assessment of



participation in respect of the drawing up of certain plans and programmes relating to the
environment and amending with regard to public participation and access to justice

Council Directives 85/337/EEC and 96/61/EC. In addition, on 24 October 2003, the
European Commission adopted a ‘‘package’’ of three legislative proposals to complete
alignment of Community legislation with the requirements of the Aarhus Convention,

thereby enabling ratification: (1) proposal for a Directive on access to justice in envi-
ronmental matters; (2) proposal for a Regulation on application of the Aarhus Conven-
tion to EC institutions and bodies; and (3) proposal for a Council Decision on the

conclusion of the Aarhus Convention, on behalf of the European Community.
Other recently adopted environmental directives containing provisions on public partic-

ipation in decision-making include Directive 2001/42/EC of 27 June 2001 on the assessment
of certain plans and programmes on the environment; and Directive 2000/60/EC of 23



11. See Preamble to the Aarhus Convention.
12. Indeed, Directive 90/313/EEC on freedom of access to environmental information inspired

the first pillar of the Convention.
13. One of the so-called Copenhagen criteria established by the Council of the European

Union as a precondition for consideration for EU membership is that a prospective

member must adopt the common rules, standards and policies that make up the body of
EU law.

14. The PCAs share a common structure. Article 2 always states that ‘‘respect of democracy,

the principles of international law (…) constitute essential elements of partnership and of
this agreement’’. Title VII is typically dedicated to Cooperation on matters relating to
democracy and human rights, the exceptions being the PCAs agreed with Russia and
Ukraine.

15. See, e.g., the Partnership and Cooperation Agreement between the European Communi-
ties and their Member States, and Ukraine (Official Journal L 049, p. 3), Six PCAs (with
Armenia, Azerbaijan, Georgia, Kazakhstan, Kyrgyzstan and Uzbekistan) came into force

on 1 July 1999. The PCA with Russia came into force on 1 December 1997, while the
PCAs with Ukraine and Moldova came into force in March 1998 and in July 1998,
respectively. A PCA was signed with Turkmenistan in May 1998 and is in the process of

ratification. Finally, a PCA was signed with Belarus in March 1995, but the EU has not
taken action to bring it into force, because of the national political situation.

16. 1998 Decree of the President of Ukraine ‘‘On Approval of the Strategy of Integration of
Ukraine with the European Union’’.

17. Article 5 requires active dissemination of information on the environment.
18. Article 5.3.
19. Article 5.9. This article was further developed as an independent Protocol on Pollutant

Release and Transfer Registers (PRTRs) which was opened for signature at the
Extraordinary meeting of the Parties to the Aarhus Convention on 23 May 2003, in Kyiv,



27. Sobranie zakonodatelstva Rossiiskoi Federatzii ðCollection of Legislation of the Russian
Federation), 1995, N. 8 (in Russian).

28. See, e.g., the 1994 Law on State Secrets of Ukraine, the 1993 Law on State Secrets of the
Russian Federation, the 1997 Law on State Secrets of the Republic of Azerbaijan, and the
1997 Law on State Secrets of Latvia.

29. See Article 10 of the 1995 Russian Law on Information, Informatization and Protection of
Information.

30. For example, since 1992 Ukraine publishes annual national reports on the state of natural

environment; see, e.g., Natzionalnaya dopovid pro stan navkolushnogo prupodnogo sered-
ovusha, 1993, Kyiv (in Ukrainian). National reports of Ukraine starting from 1996 can be
accessed at the website of the Ministry for Environmental Protection of Ukraine at http://
www.menr.gov.ua/.

31. Article 5.1.
32. Propaganda i obrazovanie in Russian.
33. Interviews in Kazakhstan during August 22–27, 2000.

34. Information gathered during mission to Croatia December 3–7, 2000.
35. The Ministry has since received technical assistance from the Danish EPA to build and

expand its capacity to implement the Aarhus Convention pillars on access to information

and public participation. For more information see Aarhus Convention page at the
Ministry website: http://www.menr.gov.ua.

36. Information gathered during mission to Belarus May 27–June 1, 2001.
37. This element was integrated into most of the technical assistance projects related to the

Aarhus Convention financed by the DANCEE facility.
38. Information gathered during mission to Russia May 13–17, 2002.
39. For more information, see http://rusrec.ru/aarhus/index.htm.

40. Articles 6–8 of the Aarhus Convention.
41. Gosydarstvennui slyzhashii in Russian.
42. See, e.g., Article 12 on public participation of the 1994 Law on Subsoil of Ukraine which

replicating a typical approach from the recent socialist past says that citizens and their
associations shall assist the local authorities in implementation of measures with regard to
using and protecting the subsoil resources.

43. For descriptions of the environmental problems accumulated in the Soviet Union by this
period, see, e.g., M. Feshbach & A. Friendly, Jr., Ecocide in the USSR: Health and Nature
Under Siege (Basic Books, 1992); D. J. Peterson, Troubled Lands: The Legacy of Soviet
Environmental Destruction (Westview Press, 1993).

44. The 1991 Law on Protection of Natural Environment of the Russian Federation, 1992
Vedomosti Siezda narodnuh depytatov Rossiikoi Federatzii, N. 20, St. 641 (in Russian).

45. The 1992 Law on Protection of Environment of the Republic of Belarus, 1993 Vedomosti

Verhovnogo Soveta Respybliki Belarus, NN. 1, 10 (in Russian).
46. The 1991 Law on Protection of Natural Environment of the Ukrainian Soviet Socialist

Republic, 1991 Vidomosti Verhovnoi Radu Ykrainu, N. 41, St. 546 (in Ukrainian).

47. The 1991 Law on Protection of Natural Environment of the Kazakh Soviet Socialist
Republic. 1991. Almaty (in Russian).

48. For an overview of changes in environmental policy and law in the former Soviet Union
during this period see Tatiana Zaharchenko, ‘‘The Environmental Movement and Eco-

logical Law in the Soviet Union: The Process of Transformation’’, Ecology Law Quarterly
17/3, Berkeley CA (1990), pp. 455–497.

49. See, e.g., N. P. Malysheva, ‘‘Democratization of Environmental Decision-making Pro-

cess’’, State and Public Control in the Area of Environmental Protection, Kiev, 1988, p. 28
(in Russian).
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64. For information on-line on Ecojuris Institute and updates on cases, see http://webcen-
ter.ru/~ecojuris/.

65. For additional information on Ecopravo–Lviv and updated cases, see http://www.ecopr-
avo.lviv.ua/.

66. For information on EcoPravo–Kharkiv and cases, see http://www.ecopravo.kharkov.ua/.

67. For information on EcoPravo–Kyiv and cases, see http://www.ecopravo.kiev.ua/.
68. An ecological expertise (EE) in EECCA countries is the analogue of an environmental

impact assessment (EIA) in the West but with significant differences. Under the Soviet

tradition of environmental law, there are two main kinds of EE: the state EE and the public
EE. For example, Moldova’s 1996 Law on Ecological Expertise and EIA provided for three
kinds of EE: (1) ‘‘state EE’’ – carried out only by theMinistry of Environment; (2) ‘‘sectoral
EE’’ – carried out by the Ministry involved in that sector; and (3) ‘‘public EE’’ – carried out

by an NGO. The state EE is commissioned by the environmental authority and usually
carried out by technical experts working in a scientific institute linked to the government,
rather than by technical experts working on behalf of the project proponent. The state EE

(essentially a scientific report assessing the environmental impact of the proposed project) is
then used as the basis for the environmental authorities to decide whether or not to give their
approval to the project. The state EE did not have the procedural requirements including a


